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Effective: July 1, 2021
Currentness

A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the representation.

Credits
Repealed and readopted April 12, 2007, effective January 1, 2008. Comment amended effective April 6, 2016. Comment
amended May 20, 2021, effective July 1, 2021.

Editors' Notes

COMMENT
Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors include the
relative complexity and specialized nature of the matter, the lawyer's general experience, the lawyer's training and experience in
the field in question, the preparation and study the lawyer is able to give the matter and whether it is feasible to refer the matter
to, or associate or consult with, a lawyer of established competence in the field in question. In many instances, the required
proficiency is that of a general practitioner. Expertise in a particular field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the
lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experience. Some important
legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal problems.
Perhaps the most fundamental legal skill consists of determining what kind of legal problems a situation may involve, a skill that
necessarily transcends any particular specialized knowledge. A lawyer can provide adequate representation in a wholly novel
field through necessary study. Competent representation can also be provided through the association of a lawyer of established
competence in the field in question.

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily
required where referral to or consultation or association with another lawyer would be impractical. Even in an emergency,
however, assistance should be limited to that reasonably necessary in the circumstances, for ill-considered action under
emergency conditions can jeopardize the client's interest.

[4] A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation.
This applies as well to a lawyer who is appointed as counsel for an unrepresented person. See also Rule 6.2.
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Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of the problem,
and use of methods and procedures meeting the standards of competent practitioners. It also includes adequate preparation. The
required attention and preparation are determined in part by what is at stake; major litigation and complex transactions ordinarily
require more extensive treatment than matters of lesser complexity and consequence. An agreement between the lawyer and
the client regarding the scope of the representation may limit the matters for which the lawyer is responsible. See Rule 1.2(c).

Retaining or Contracting With Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer's own firm to provide or assist in the provision
of legal services to a client, the lawyer should ordinarily obtain informed consent from the client and must reasonably believe
that the other lawyers' services will contribute to the competent and ethical representation of the client. See also Rules 1.2
(allocation of authority), 1.4 (communication with client), 1.5(d) (fee sharing), 1.6 (confidentiality), and 5.5(a) (unauthorized
practice of law). The reasonableness of the decision to retain or contract with other lawyers outside the lawyer's own firm will
depend upon the circumstances, including the education, experience, and reputation of the nonfirm lawyers; the nature of the
services assigned to the nonfirm lawyers; and the legal protections, professional conduct rules, and ethical environments of the
jurisdictions in which the services will be performed, particularly relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services to the client on a particular matter, the lawyers
ordinarily should consult with each other and the client about the scope of their respective representations and the allocation
of responsibility among them. See Rule 1.2. When making allocations of responsibility in a matter pending before a tribunal,
lawyers and parties may have additional obligations that are a matter of law beyond the scope of these Rules.

Maintaining Competence

[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and its practice, and
changes in communications and other relevant technologies, engage in continuing study and education, and comply with all
continuing legal education requirements to which the lawyer is subject. See Comments [18] and [19] to Rule 1.6.

Notes of Decisions (141)

Rules of Prof. Cond., Rule 1.1, CO ST RPC Rule 1.1
Current with amendments received through July 1, 2023.
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Rules of Prof.Cond., Rule 1.2

Rule 1.2. Scope of Representation and Allocation of Authority Between Client and Lawyer

Currentness

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of representation
and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take
such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client's
decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer's representation of a client, including representation by appointment, does not constitute an endorsement of the
client's political, economic, social or moral views or activities.

(c) A lawyer may limit the scope or objectives, or both, of the representation if the limitation is reasonable under the
circumstances and the client gives informed consent. A lawyer may provide limited representation to pro se parties as permitted
by C.R.C.P. 11(b) and C.R.C.P. 311(b).

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent,
but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a
client to make a good faith effort to determine the validity, scope, meaning or application of the law.

Credits
Repealed and readopted April 12, 2007, effective January 1, 2008. Comment amended effective March 24, 2014; April 6, 2016.

Editors' Notes

COMMENT
Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be served by legal representation,
within the limits imposed by law and the lawyer's professional obligations. The decisions specified in paragraph (a), such as
whether to settle a civil matter, must also be made by the client. See Rule 1.4(a)(1) for the lawyer's duty to communicate with the
client about such decisions. With respect to the means by which the client's objectives are to be pursued, the lawyer shall consult
with the client as required by Rule 1.4(a)(2) and may take such action as is impliedly authorized to carry out the representation.
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[2] On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish the client's objectives.
Clients normally defer to the special knowledge and skill of their lawyer with respect to the means to be used to accomplish
their objectives, particularly with respect to technical, legal and tactical matters. Conversely, lawyers usually defer to the client
regarding such questions as the expense to be incurred and concern for third persons who might be adversely affected. Because
of the varied nature of the matters about which a lawyer and client might disagree and because the actions in question may
implicate the interests of a tribunal or other persons, this Rule does not prescribe how such disagreements are to be resolved.
Other law, however, may be applicable and should be consulted by the lawyer. The lawyer should also consult with the client
and seek a mutually acceptable resolution of the disagreement. If such efforts are unavailing and the lawyer has a fundamental
disagreement with the client, the lawyer may withdraw from the representation. See Rule 1.16(b)(4). Conversely, the client may
resolve the disagreement by discharging the lawyer. See Rule 1.16(a)(3).

[3] At the outset of a representation, the client may authorize the lawyer to take specific action on the client's behalf without
further consultation. Absent a material change in circumstances and subject to Rule 1.4, a lawyer may rely on such an advance
authorization. The client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering diminished capacity, the lawyer's duty to abide by the client's decisions
is to be guided by reference to Rule 1.14.

Independence from Client's Views or Activities

[5] Legal representation should not be denied to people who are unable to afford legal services, or whose cause is controversial
or the subject of popular disapproval. By the same token, representing a client does not constitute approval of the client's views
or activities.

[5A] Regarding communications with clients when a lawyer retains or contracts with other lawyers outside the lawyer's own
firm to provide or assist in the providing of legal services to the client, see Comment [6] to Rule 1.1.

[5B] Regarding communications with clients and with lawyers outside of the lawyer's firm when lawyers from more than one
firm are providing legal services to the client on a particular matter, see Comment [7] to Rule 1.1.

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by agreement with the client or by the terms under which
the lawyer's services are made available to the client. When a lawyer has been retained by an insurer to represent an insured,
for example, the representation may be limited to matters related to the insurance coverage. A limited representation may be
appropriate because the client has limited objectives for the representation. In addition, the terms upon which representation
is undertaken may exclude specific means that might otherwise be used to accomplish the client's objectives. Such limitations
may exclude actions that the client thinks are too costly or that the lawyer regards as repugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial latitude to limit the representation, the limitation must be
reasonable under the circumstances. If, for example, a client's objective is limited to securing general information about the law
the client needs in order to handle a common and typically uncomplicated legal problem, the lawyer and client may agree that the
lawyer's services will be limited to a brief telephone consultation. Such a limitation, however, would not be reasonable if the time
allotted was not sufficient to yield advice upon which the client could rely. Although an agreement for a limited representation
does not exempt a lawyer from the duty to provide competent representation, the limitation is a factor to be considered when
determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. See Rule 1.1.

[8] All agreements concerning a lawyer's representation of a client must accord with the Rules of Professional Conduct and
other law. See, e.g., Rules 1.1, 1.8 and 5.6.
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Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a crime or fraud. This prohibition,
however, does not preclude the lawyer from giving an honest opinion about the actual consequences that appear likely to result
from a client's conduct. Nor does the fact that a client uses advice in a course of action that is criminal or fraudulent of itself
make a lawyer a party to the course of action. There is a critical distinction between presenting an analysis of legal aspects of
questionable conduct and recommending the means by which a crime or fraud might be committed with impunity.

[10] When the client's course of action has already begun and is continuing, the lawyer's responsibility is especially delicate.
The lawyer is required to avoid assisting the client, for example, by drafting or delivering documents that the lawyer knows
are fraudulent or by suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a client in
conduct that the lawyer originally supposed was legally proper but then discovers is criminal or fraudulent. The lawyer must,
therefore, withdraw from the representation of the client in the matter. See Rule 1.16(a). In some cases, withdrawal alone
might be insufficient. It may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion,
document, affirmation or the like. See Rule 4.1.

[11] Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings with a beneficiary.

[12] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, a lawyer must not participate
in a transaction to effectuate criminal or fraudulent avoidance of tax liability. Paragraph (d) does not preclude undertaking a
criminal defense incident to a general retainer for legal services to a lawful enterprise. The last clause of paragraph (d) recognizes
that determining the validity or interpretation of a statute or regulation may require a course of action involving disobedience
of the statute or regulation or of the interpretation placed upon it by governmental authorities.

[13] If a lawyer comes to know or reasonably should know that a client expects assistance not permitted by the Rules of
Professional Conduct or other law or if the lawyer intends to act contrary to the client's instructions, the lawyer must consult
with the client regarding the limitations on the lawyer's conduct. See Rule 1.4(a)(5).

[14] A lawyer may counsel a client regarding the validity, scope, and meaning of Colorado constitution article XVIII, secs. 14
& 16, and may assist a client in conduct that the lawyer reasonably believes is permitted by these constitutional provisions and
the statutes, regulations, orders, and other state or local provisions implementing them. In these circumstances, the lawyer shall
also advise the client regarding related federal law and policy.

Notes of Decisions (118)

Rules of Prof. Cond., Rule 1.2, CO ST RPC Rule 1.2
Current with amendments received through July 1, 2023.
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Client-Lawyer Relationship

Rules of Prof.Cond., Rule 1.4

Rule 1.4. Communication

Currentness

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined
in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client's objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects
assistance not permitted by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding
the representation.

Credits
Repealed and readopted April 12, 2007, effective January 1, 2008. Comment amended effective April 6, 2016.

Editors' Notes

COMMENT
[1] Reasonable communication between the lawyer and the client is necessary for the client effectively to participate in the
representation.

Communicating with Client
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[2] If these Rules require that a particular decision about the representation be made by the client, paragraph (a)(1) requires that
the lawyer promptly consult with and secure the client's consent prior to taking action unless prior discussions with the client
have resolved what action the client wants the lawyer to take. For example, a lawyer who receives from opposing counsel an
offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must promptly inform the client of its
substance unless the client has previously indicated that the proposal will be acceptable or unacceptable or has authorized the
lawyer to accept or to reject the offer. See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means to be used to accomplish the
client's objectives. In some situations--depending on both the importance of the action under consideration and the feasibility
of consulting with the client--this duty will require consultation prior to taking action. In other circumstances, such as during
a trial when an immediate decision must be made, the exigency of the situation may require the lawyer to act without prior
consultation. In such cases the lawyer must nonetheless act reasonably to inform the client of actions the lawyer has taken on
the client's behalf. Additionally, paragraph (a)(3) requires that the lawyer keep the client reasonably informed about the status
of the matter, such as significant developments affecting the timing or the substance of the representation.

[4] A lawyer's regular communication with clients will minimize the occasions on which a client will need to request information
concerning the representation. When a client makes a reasonable request for information, however, paragraph (a)(4) requires
prompt compliance with the request, or if a prompt response is not feasible, that the lawyer, or a member of the lawyer's staff,
acknowledge receipt of the request and advise the client when a response may be expected. A lawyer should promptly respond
to or acknowledge client communications.

Explaining Matters

[5] The client should have sufficient information to participate intelligently in decisions concerning the objectives of the
representation and the means by which they are to be pursued, to the extent the client is willing and able to do so. Adequacy of
communication depends in part on the kind of advice or assistance that is involved. For example, when there is time to explain
a proposal made in a negotiation, the lawyer should review all important provisions with the client before proceeding to an
agreement. In litigation a lawyer should explain the general strategy and prospects of success and ordinarily should consult the
client on tactics that are likely to result in significant expense or to injure or coerce others. On the other hand, a lawyer ordinarily
will not be expected to describe trial or negotiation strategy in detail. The guiding principle is that the lawyer should fulfill
reasonable client expectations for information consistent with the duty to act in the client's best interests, and the client's overall
requirements as to the character of representation. In certain circumstances, such as when a lawyer asks a client to consent to a
representation affected by a conflict of interest, the client must give informed consent, as defined in Rule 1.0(e).

[6] Ordinarily, the information to be provided is that appropriate for a client who is a comprehending and responsible adult.
However, fully informing the client according to this standard may be impracticable, for example, where the client is a child
or suffers from diminished capacity. See Rule 1.14. When the client is an organization or group, it is often impossible or
inappropriate to inform every one of its members about its legal affairs; ordinarily, the lawyer should address communications
to the appropriate officials of the organization. See Rule 1.13. Where many routine matters are involved, a system of limited
or occasional reporting may be arranged with the client.

[6A] Regarding communications with clients when a lawyer retains or contracts with other lawyers outside the lawyer's own
firm to provide or assist in the providing of legal services to the client, see Comment [6] to Rule 1.1.

[6B] Regarding communications with clients and with lawyers outside of the lawyer's firm when lawyers from more than one
firm are providing legal services to the client on a particular matter, see Comment [7] to Rule 1.1.

Withholding Information
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[7] In some circumstances, a lawyer may be justified in delaying transmission of information when the client would be likely
to react imprudently to an immediate communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client when
the examining psychiatrist indicates that disclosure would harm the client. A lawyer may not withhold information to serve
the lawyer's own interest or convenience or the interests or convenience of another person. Rules or court orders governing
litigation may provide that information supplied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs compliance
with such rules or orders.

Explanation of Fees and Expenses

[7A] Information provided to the client under Rule 1.4(a) should include information concerning fees charged, costs, expenses,
and disbursements with regard to the client's matter. Additionally, the lawyer should promptly respond to the client's reasonable
requests concerning such matters. It is strongly recommended that all these communications be in writing. As to the basis or
rate of the fee, see Rule 1.5(b).

Notes of Decisions (290)

Rules of Prof. Cond., Rule 1.4, CO ST RPC Rule 1.4
Current with amendments received through July 1, 2023.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Many litigators have either retained or served as local counsel in state or federal courts. Litigators with national 
practices may work with local counsel more often than not. Those with niche practices handling cases in 
specialized courts, such as the Delaware Chancery Court, also frequently serve as local counsel to those who 
are admitted to practice outside the jurisdiction. However, when that out-of-state lawyer calls and wants you to 
be local counsel in a multimillion-dollar case, don't get too excited until you first work out a few important 
details.

Typically, the out-of-state lead counsel relies on local counsel for procedural assistance, filing responsibilities 
and other seemingly mundane tasks, but maintains primary authority over strategic decisions and direct 
contact with the client. In fact, more often than not, lead counsel will not want local counsel to have any contact 
with their client. Lead counsel will assume responsibility for all substantive matters in the case, including 
written discovery, responding to any motions, all depositions and trial if necessary. Local counsel is generally 
responsible for reviewing pleadings to ensure that procedural requirements are satisfied, advising on the 
applicability of local rules and state law when necessary and moving for the pro hac vice admission of lead 
counsel. In a perfect world, the matter eventually concludes through settlement or a trial and the client is very 
happy with the result. But what if the client is dissatisfied with the quality or result of the representation? The 
short answer is that both lead and local counsel could face a legal malpractice claim, regardless of which 
counsel truly controlled the matter, or even committed any alleged errors. There are steps attorneys should 
take to protect themselves when acting as local counsel.

There is no 'local counsel' exception to the rules of professional conduct.

The American Bar Association's Model Rules of Professional Conduct, as well as each state's version of 
the model rules, do not make a distinction between "lead counsel" and "local counsel" when it comes to the 
duties arising from the attorney-client relationship. All lawyers are ethically obligated to provide "competent" 
and "diligent" representation to their clients (Rules 1.1 and 1.3); to "reasonably consult with the client about the 
means by which the client's objectives are to be accomplished," and to "keep the client reasonably informed 
about the status of the matter" (Rule 1.4); and to avoid conflicts of interest (Rules 1.7-1.9).

Merely being designated as "local counsel" does not necessarily limit the attorney's role, nor does it narrow 
their ethical obligations to the client. There is nothing in the role of local counsel that excuses an attorney from 
the usual ethical requirements applicable to his or her own conduct in the representation. If local counsel 
engages in unethical conduct, it is no defense to a violation that the conduct was suggested, initiated or 
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required by lead counsel. Therefore, when in doubt, the safest option is to ensure compliance with all ethical 
obligations. Otherwise, an attorney who agrees to act as local counsel may be subjected to obligations and 
risks they do not anticipate or intend to assume.

A common scenario is lead counsel repeatedly fails to respond to discovery and the court subsequently 
sanctions the client for lead counsel's dilatory conduct. In such cases, local counsel is unable to get lead 
counsel to respond to the discovery and local counsel cannot answer the discovery because they have no 
relationship with the client contact, and have been instructed by lead counsel not to communicate directly with 
the client. Since the Rules of Professional Conduct do not make a distinction between local counsel's versus 
lead counsel's obligations to the client, unless local counsel has taken the proper steps beforehand, they may 
not be able to avoid responsibility for lead counsel's dilatory conduct by claiming they were only acting as local 
counsel and therefore, they are not responsible for lead counsel's negligence that prejudicially affected the 
client's case.

In a recent opinion issued by the Philadelphia Bar Association, Opinion 2019-1: "Responsibilities of Local 
Counsel," the Professional Guidance Committee noted that although "the scope of local counsel's professional 
services can be limited with client consent, fiduciary duties such as loyalty and communication are not 
narrowed." The opinion highlighted the decision in Curb Records v. Adams & Reese, 203 F.3d 828 (5th Cir. 
1999), where the court held that in some circumstances, local counsel must bypass lead counsel and report to 
the client directly. In Curb Records, lead counsel chose a strategy of ignoring all court orders for discovery. 
Local counsel was aware of the strategy, but did not inform the client. The court held that "local counsel may 
not turn a blind eye toward the willful disregard of court orders by lead counsel when it should be evident to 
him that such conduct will seriously prejudice the client's interests." The court concluded that local counsel 
must "report directly to its clients any known instances of malfeasance or misfeasance on the part of lead 
counsel that an objectively reasonable lawyer in the locality would conclude are seriously prejudicial to the 
client's interests."

Use limited scope engagement letters.

Attorneys who wish to define their role as local counsel should do so through an agreement to limit the scope 
of representation pursuant to Rule 1.2(c) of the Rules of Professional Conduct.  Although a limited scope 
agreement does not absolve attorneys from complying with their ethical duties, it will narrow the universe within 
which those ethical obligations apply by limiting the attorney's role in the matter and specifying the tasks they 
are expected to perform. Matters worth addressing in the limited scope engagement letter include a clear 
delineation of tasks, both procedural and substantive; timing of the representation; and sharing or division of 
fees with lead counsel, including billing frequency, expenses and issues pertaining to nonpayment.  In 
jurisdictions where the court's rules require local counsel to play an ongoing role in the matter to assist the 
court in maintaining efficient judicial administration of the case, those continuing obligations to the court should 
also be delineated in the limited scope engagement letter. The obligations placed by courts on local counsel 
are not necessarily limited to the requirements imposed by the Rules of Professional Conduct.
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A written agreement that clearly articulates the role of local counsel can benefit all parties by managing 
expectations, avoiding misunderstandings about the scope of the attorney's responsibilities, minimizing 
disputes over the allocation of responsibility between lead counsel and local counsel, and managing costs. It is 
the attorney's obligation to ensure that their role as local counsel is clearly defined and that any limitations on 
the scope of representation are communicated to the client.

The client must give 'informed consent' to the limited scope representation.

Rule 1.2(c) requires that the client give "informed consent" to the limited scope representation.  In addition, any 
limitation on the scope of representation must be "reasonable under the circumstances." Obtaining informed 
consent requires the attorney to disclose the limitations on the scope of the engagement and the matters that 
will be excluded, as well as the reasonably foreseeable consequences of the limitation.

Any agreement to limit the scope of an attorney's representation carries certain risks for the client. For 
example, an agreement that limits local counsel's role to appearing only at routine status conferences may 
save the client money, but also means that local counsel is probably not double-checking lead counsel's filings 
to ensure they are accurate, or otherwise monitoring lead counsel's conduct. The attorney should explain the 
material risks and reasonably available alternatives before obtaining the client's consent for the limited scope 
representation.  Although Rule 1.2(c) does not require the client's "informed consent" to be in writing, the better 
practice is to obtain the consent in writing. Only by getting the client's written agreement to limit the scope of 
your duties in the case can you successfully protect yourself in the event lead counsel does not do their job 
and prejudices the client's case. This emphasizes the central role of the engagement letter, and the best 
practice of making the retention agreement directly with the client and not with lead counsel.

Although written communication with the client is always advisable for local counsel, in Formal Opinion 2015-4: 
"Duties of Local Counsel," the Bar Association of New York City noted that, "given the long-standing, 
customary practice of lead counsel acting as intermediary between local counsel and the client, we believe a 
written agreement between local counsel and lead counsel may fulfill the requirements of Rule 1.2(c)," 
provided lead counsel obtains the client's informed consent to that agreement. The Professional Guidance 
Committee's recent Opinion 2019-1: "Responsibilities of Local Counsel," noted that, "in view of the authority of 
lead counsel over means, 'local counsel' can normally rely on lead counsel's instructions as to the manner of 
communication, the scope of the engagement, and the fee. Thus, in ordinary circumstances, there is no ethical 
imperative that 'local counsel' communicate directly with the client. After discussion and assurance of authority 
from lead counsel, an engagement arrangement between local and lead counsel would be ethically sufficient. 
And, the arrangement could ethically specify communication solely with lead counsel."

Regardless, written communication with the client is always advisable for local counsel. Direct communication 
reduced to writing reduces the risk of later disagreement with the client over the scope of the engagement.

Although Rule 1.2(c) gives lawyers and clients significant flexibility in defining the scope of representation, any 
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limitations must be "reasonable under the circumstances." An agreement for a limited representation does not 
exempt an attorney from the duty to provide competent representation. Local counsel must also comply with 
any relevant court rules governing the responsibilities of counsel. Local counsel's responsibilities pursuant to 
the relevant court rules cannot be limited by agreement.

While acting as local counsel can be beneficial, serving in this capacity is not without risk.  Effectively 
managing that risk is possible through the use of limited scope engagement letters.  If you intend to limit your 
role to certain tasks, or a certain phase of the matter, you had better lay that out clearly at the beginning of the 
representation and secure the client's consent in writing. As always, communication and documentation are 
the keys to avoiding unpleasant and potentially expensive surprises.

Thomas G. Wilkinson, a member at Cozen O'Connor, concentrates his practice in the areas of business 
litigation, business torts, appellate, complex insurance coverage and professional responsibility matters. He 
also has experience in advising lawyers and law firms on risk management and professional liability issues.

William E. Gericke is a member of the firm. His practice focuses on representing lawyers and law firms in 
federal and state courts and disciplinary agencies in actions for civil liability, in professional ethics and 
responsibility matters, and in risk management.

Copyright ALM Properties, Inc. All rights reserved.

© 2023 Bloomberg Industry Group, Inc. All Rights Reserved. Terms of Service 

// PAGE 4

https://www.bloombergindustry.com/customer-agreement/


Delaware Business Court Insider, Ethical Implications When Acting as Local Counsel

General Information

Date Filed Wed Mar 11 00:00:00 EDT 2020

Citation DK:gmh45jdjd; gmh45jdjd

© 2023 Bloomberg Industry Group, Inc. All Rights Reserved. Terms of Service 

// PAGE 5

https://www.bloombergindustry.com/customer-agreement/


The University of New Hampshire Law Review The University of New Hampshire Law Review 

Volume 11 
Number 1 University of New Hampshire Law 
Review 

Article 4 

April 2013 

Two Lawyers, One Client, and the Duty to Communicate: A Gap in Two Lawyers, One Client, and the Duty to Communicate: A Gap in 

Rules 1.2 and 1.4 Rules 1.2 and 1.4 

Stephen C. Sieberson 
Creighton University School of Law 

Follow this and additional works at: https://scholars.unh.edu/unh_lr 

 Part of the Legal Ethics and Professional Responsibility Commons 

Repository Citation Repository Citation 
Stephen C. Sieberson, Two Lawyers, One Client, and the Duty to Communicate: A Gap in Rules 1.2 and 1.4, 
11 U.N.H. L. REV. 27 (2013), available at http://scholars.unh.edu/unh_lr/vol11/iss1/4 

This Article is brought to you for free and open access by the University of New Hampshire – Franklin Pierce School 
of Law at University of New Hampshire Scholars' Repository. It has been accepted for inclusion in The University of 
New Hampshire Law Review by an authorized editor of University of New Hampshire Scholars' Repository. For more 
information, please contact sue.zago@law.unh.edu. 

https://scholars.unh.edu/unh_lr
https://scholars.unh.edu/unh_lr/vol11
https://scholars.unh.edu/unh_lr/vol11/iss1
https://scholars.unh.edu/unh_lr/vol11/iss1
https://scholars.unh.edu/unh_lr/vol11/iss1/4
https://scholars.unh.edu/unh_lr?utm_source=scholars.unh.edu%2Funh_lr%2Fvol11%2Fiss1%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/895?utm_source=scholars.unh.edu%2Funh_lr%2Fvol11%2Fiss1%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:sue.zago@law.unh.edu


 

27 

Two Lawyers, One Client, and the Duty to Communicate:  

A Gap in Rules 1.2 and 1.4 
 

STEPHEN C. SIEBERSON
*
 

 

TABLE OF CONTENTS 

 

I. INTRODUCTION .................................................................................... 28 

II. TYPES OF TWO-LAWYER SITUATIONS  ................................................ 29 

A. L2 Contributes to L1’s Representation of Client ........................... 29 

1. Scenario 1 – Co-Counsel .......................................................... 30 

2. Scenario 2 – Temporary Assistant ............................................ 30 

3. Scenario 3 – Expert Consultant ................................................. 30 

4. Scenario 4 – Informal Consultant ............................................. 30 

5. Scenario 5 – Local Counsel ...................................................... 31 

B. L2 is Consulted Separately for the Benefit of Client or L1 ............ 31 

1. Client’s Benefit ......................................................................... 31 

2. L1’s Benefit .............................................................................. 32 

3. L2’s Ethical Obligations ........................................................... 32 

III. GOVERNING PRINCIPLES UNDER THE CURRENT RULES ...................... 33 

A.  Recognition of Two-Lawyer Arrangements ................................... 33 

1. Rules of Professional Conduct .................................................. 33 

2. Relevant ABA Formal Opinions ............................................... 37 

B.  Communication and Scope of Representation ............................... 40 

1. The Duty to Communicate ........................................................ 40 

2. Limiting the Scope of Representation ....................................... 42 

3. The Standard of Reasonableness .............................................. 44 

IV. COMMUNICATING WITH THE CLIENT IN TWO-LAWYER SITUATIONS.. 44 

A. Communicating the Decision to Engage L2 ................................... 44 

B. Communicating the Activities of L2 ............................................... 53 

C. When must L2 Communicate with the Client Despite an  

 Arrangement to the Contrary? ....................................................... 59 

V. THE SHORTCOMINGS OF THE RULES AND WHAT TO DO ABOUT  

 THEM ................................................................................................... 65 

VI. CONCLUSION ....................................................................................... 67 
  

* Professor of Law, Creighton University School of Law; J.D., University of Iowa; Ph.D., Erasmus 

University, the Netherlands. 



28 UNIVERSITY OF NEW HAMPSHIRE LAW REVIEW Vol. 11, No. 1 

I.  INTRODUCTION 

 

There may have been a day in which most American legal matters in-

volved one client and one lawyer, but that day has surely passed.  People 

today travel widely, businesses sell their goods and services across the coun-

try, and activity of all sorts—both legal and illegal—can be carried out in 

cyberspace.  In such a society the laws of multiple jurisdictions can be rele-

vant to the broad range of client circumstances.  At the same time, legal is-

sues have become increasingly complex, forcing lawyers to make referrals to 

outside specialists.  In addition, some transactions or litigation matters may 

simply be too large for one attorney or even one law firm to handle.  The 

result of these and other forces is that it is quite common for a lawyer to rep-

resent a client in concert with lawyers from other firms.
  

Unfortunately, the 

rules of ethics pay scant attention to these multiple-lawyer, multi-firm situa-

tions.
1
 

Among the most basic issues facing lawyers who share a representation 

is the question of who is responsible for maintaining communications with 

the client.  Much of the time, no doubt, little thought is given to the ethical 

requirements of communication, and the lawyers and client informally de-

velop a group dynamic that successfully manages the flow of information.  

Nevertheless, in those instances in which problems arise, it may be necessary 

to ask which attorney has or had the responsibility to keep the client apprised 

of developments in the legal matter.  This article will address that question. 

Before we begin the analysis, it is useful to define and limit our subject 

matter.  First, and as the title of this article indicates, for the sake of simplici-

ty we will analyze situations involving two lawyers in different firms repre-

senting a single client.
2
  We recognize that many situations are more complex 

than that, and the analysis offered in this article will be relevant to circum-

stances involving more than two lawyers (or firms) jointly representing one 

or more clients.  Second, we will use the label “L1” to refer to the attorney 

who has the initial relationship with the client.  “L2” will describe the second 

attorney to enter into the matter.
3
  Third, the focus here is the lawyers’ obli-

gation to communicate with the client, a duty primarily governed by Rules 

1.2 and 1.4 of the Model Rules of Professional Conduct (the “Rules” or 

“MRPC”).
4
  Attorneys in a multiple-lawyer relationship are subject to the 

  

 1. In an analysis of multiple-lawyer situations George M. Cohen refers to a “blind spot in the ethics 

rule architecture.”  George M. Cohen, The Multilawyered Problems of Professional Responsibility, 2003 

U. ILL. L. REV. 1409, 1411 (2003); see also 1 Robert E. Mallen & Jeffrey M. Smith, Legal Malpractice § 

5.9 (2006 ed.); Douglas R. Richmond, Professional Responsibilities of Co-Counsel: Joint Venturers or 

Scorpions in a Bottle? 98 KY. L.J. 461, 462 (2010).  

 2. To limit our use of pronouns, we will also assume that the client is human.  In real life, the client 

could also be an entity with legal personality. 

 3. Cohen, supra note 1, at 1414 (suggesting the labels L1 and L2). 

 4. MODEL RULES OF PROF’L CONDUCT (1983) [hereinafter MRPC R.]. 
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entirety of the Rules, just as they are in a one-lawyer, one-client situation.  

This article may refer to other duties such as maintaining confidentiality and 

avoiding conflict of interest,
5
 but we will view such duties only to the extent 

that they interact with Rules 1.2 and 1.4.
6
  Finally, we will generally limit our 

analysis to the MRPC.  Principles such as the law of agency may be relevant 

to the attorney-client relationship,
7
 but they are generally beyond the scope of 

our analysis. 

Part II of this article will describe the various ways that L2 may be 

brought into a client matter being handled by L1.  In Part III we will examine 

how the current Rules and certain ABA Formal Opinions deal with two-

lawyer arrangements, the general duty to communicate, and scope of repre-

sentation.  The heart of this article is Part IV, which focuses on the duty to 

communicate with the client in two-lawyer situations.  Part IV(A) examines 

the question of whether there is an obligation to inform the client when L2 is 

brought into L1’s existing representation, and, if such an obligation exists, 

which lawyer has the duty to inform.  The second inquiry, examined in Part 

IV(B), is which of the two attorneys has an ongoing obligation to communi-

cate the lawyers’ activities to the client, particularly with regard to the ser-

vices being performed by L2.  That analysis leads to Part IV(C) and the ques-

tion of whether L2 may have a duty to communicate directly with the client 

even if the parties have previously assigned the communication responsibili-

ties to L1.  Finally, in Part V we will summarize the shortcomings of the 

Rules in their current form, and we will consider whether the Rules can be 

improved upon to give better guidance for two-lawyer situations.   

 

II.  TYPES OF TWO-LAWYER SITUATIONS 

 

A.  L2 Contributes to L1’s Representation of Client 

 

There are numerous ways in which L1 and L2 may affiliate on a client’s 

matter, and if additional lawyers, clients and matters are added to the mix, 

the variations are seemingly infinite.  This analysis will approach the possi-

bilities from a functional point of view, identifying five situations in which 

L2 is engaged in relation to L1’s representation of the client.
8
  For ease of 

  

 5. For analysis of other duties, see Cohen, supra note 1, at 1428–46 (competence), 1446–54 (confi-

dentiality), 1454–61 (conflicts of interest); Richmond, supra note 2, at 463–80 (lawyer liability to co-

counsel), 480–500 (co-counsel referral liability and joint or vicarious liability), 500–05 (duty to inform the 

client of co-counsel’s misconduct), 505–07 (lawyer’s supervisory duties), 507–14 (fee splitting).  

 6. MRPC R. 1.2 (1983); Id. at 1.4 (1983). 

 7. A lawyer serves as an agent for the client, who is the lawyer’s principal. See RESTATEMENT 

(THIRD) OF THE LAW GOVERNING LAWYERS ch. 2, topic 4, intro. note (2000). 

 8. In contrast to the simplicity sought here, Cohen offers a more complex “structural taxonomy” that 

approaches the roles of L1 and L2—and their relationships with the client—both spatially (horizontal vs. 
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reference in later sections of this article, each type of relationship will be 

described as a “scenario” and will be assigned a number.  

 

1.  Scenario 1 – Co-Counsel.  L2 is engaged as co-counsel to share re-

sponsibility with L1 in a matter because of its size or complexity. 

 

The two lawyers may be retained simultaneously by the client at the out-

set of a matter, or L2 may be brought in after L1 has begun his or her work.  

The task of arranging for L2’s services may be handled by the client or left to 

L1.  As co-counsel, both lawyers have direct responsibilities to the client. 

 

2.  Scenario 2 – Temporary Assistant.  L2 is engaged on a temporary 

basis to assist L1 in staffing a matter. 

 

Although a temporarily engaged lawyer may serve as co-counsel to the 

client, to distinguish this scenario from Scenario 1 we will characterize L2 as 

a lawyer who provides services to L1 rather than undertaking direct respon-

sibility to the client.  Furthermore, we assume that L2 is an independent con-

tract attorney as opposed to a temporary employee of L1.  For some tasks, 

such as legal research, it is conceivable that L2 will not know the identity of 

the client or receive client confidential information. 

 

3.  Scenario 3 – Expert Consultant.  L2 is engaged as an expert consult-

ant to strategize and advise on a matter.  

 

The need for L2 will most often arise because of L1’s desire to tap into 

L2’s experience or expertise, but other factors such as the geographical or 

jurisdictional setting may also be involved.  In most instances L2 will be 

brought in by L1.  This scenario contemplates a limited, but formally estab-

lished and active role by L2 in assisting L1’s activities on behalf of the cli-

ent.
9
   

 

4. Scenario 4 – Informal Consultant.  L2 serves as an informal consult-

ant to L1. 

 

There are times when L1 may wish to tap into L2’s knowledge and ex-

pertise without formally affiliating L2 into the matter being handled by L1.  

This type of consultation may range from a single chat to a more extended 

  

vertical) and temporally (concurrent vs. successive), and from a perspective of contract, agency and joint 

ownership.  Cohen, supra note 1, at 1416–28.   

 9. An expert consultant is different from an expert witness in a litigation matter.  See discussion infra 

Part III (A)(2)(b).  
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discussion.  In this scenario L2 does not play an active role in L1’s client 

matter, and in most cases L2 will not know the client’s identity. 

 

5. Scenario 5 – Local Counsel.  L2 is engaged as local counsel in a 

matter being handled by L1. 

 

The most common use of local counsel is when L1 is not licensed in a ju-

risdiction and it is necessary or useful to have a local attorney as part of the 

team.  This practice can also occur within a state when it is convenient to use 

a local attorney in a city where L1 does not have an office.  Use of local 

counsel is common practice in both transactions and litigation. 

 
B. L2 is Consulted Separately for the Benefit of Client or L1 

 

It is important to recognize that L2 may be brought into a matter for rea-

sons other than assisting L1 in representing the client.  In some instances the 

client may seek independent advice from L2, and in others L1 may retain L2 

for L1’s personal benefit. 

 

1. Client’s Benefit  

 

Examples of the client seeking independent advice include: 

 

(a) Client retains L2 to monitor L1’s work.  This scenario describes the role 

of in-house counsel who monitors the work of an outside attorney, but it may 

also include the client’s retention of an outside firm to monitor and coordi-

nate the efforts of other outside firms.  

  

(b) Client retains L2 to advise client in giving informed consent on a matter 

being handled by L1.  The Rules often require a lawyer (L1) to obtain the 

client’s “informed consent” to a course of action,
10

 and such consent may 

involve the client’s consultation with L2 for independent advice on whether 

to grant such consent.
11

  

 

  

 10. Informed consent is defined in MRCP R. 1.0 (1983) (Terminology) and required by MRPC R. 1.2 

(1983) (limiting scope of representation), MRPC R.1.6 (1983) (revealing confidential information), 

MRPC R. 1.7 (1983) (waiving conflict of interest), MRPC R.1.8 (1983) (business transaction with client; 

using confidential information to client’s disadvantage; payment of attorney fees by third party; settle-

ments by multiple clients), MRPC R.1.9 (1983) (conflict waiver by former client), MRPC R. 1.11 (1983) 

(conflict waiver re government attorneys), MRPC R. 1.12 (1983) (conflict waiver by judge or third party 

neutral), MRPC R. 1.18 (1983) (use of disqualifying information received from prospective client), and 

MRPC R. 2.2  (1983) (providing evaluation to third party of matter affecting client).  

 11. MRPC R. 1.0 cmt. 6 (1983). 
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(c) Client retains L2 to advise client whether to prospectively limit L1’s mal-

practice liability.  Rule 1.8(h)(1) does permit the client and L1 to enter into 

an agreement prospectively limiting L1’s malpractice liability, but the Rule 

requires that the client be “independently represented in making the agree-

ment.”
12

  

 

(d) Client retains L2 for advice regarding a prospective business transaction 

between client and L1.  Rule 1.8(a) prohibits lawyer-client business transac-

tions unless several conditions are met, one of which is that the lawyer must 

advise the client in writing of the desirability of having independent legal 

counsel.  The client must also be given a reasonable opportunity to obtain 

independent counsel.
13

  

 

(e) Client retains L2 to represent client in a fee dispute with L1 or a malprac-

tice claim against L1.  At some point in the client’s relationship with L1, the 

client may obtain the services of a second lawyer to defend against L1’s 

claim for fees or to affirmatively seek redress against L1. 

 

2. L1’s Benefit  

 

In a similar fashion L1 may seek advice from L2 in connection with L1’s 

representation of the client, but in such a way that L2 will act on behalf of L1 

and not the client.  Examples include:  

 

(a) L1 consults with L2 for ethics advice relating to L1’s representation of 

client.
14

  Such consultation may be informal or may include L1’s retention of 

L2 and payment of fees to L2.  

 

(b) L1 retains L2 to represent L1 in a fee dispute with client or to defend a 

malpractice action brought by client.
15

  In this situation L2’s client is solely 

L1.  L2 will owe no duties to L1’s client. 

 

3. L2’s Ethical Obligations 

 

When L2 is separately engaged by the client or L1, as in the foregoing 

examples, L2’s ethical obligations—including the duty to communicate—are 

relatively clear for purposes of this article.  When retained independently by 

  

 12. See also id. at 1.8 cmt. 14. 

 13. See also id. at 1.8 cmts. 1–4. 

 14. Such consultation is permitted under MRPC R. 1.6(b)(4) (1983) and MRPC R. 1.6 cmt. 9 (1983).  

 15. Such engagement is contemplated under MRPC R. 1.6(b)(5) (1983) and MRPC R. 1.6 cmt. 10 

(1983). 
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the client, L2’s duties are to the client; when consulted or retained personally 

by L1, L2’s duties are to L1.
16

  The focus of this article is on Scenarios 1–5, 

in which both L1 and L2 are providing services of benefit to L1’s client, and 

both lawyers may have ethical responsibilities to that client. 

 

III.  GOVERNING PRINCIPLES UNDER THE CURRENT RULES 

 

A. Recognition of Two-Lawyer Arrangements  

 

The MRPC do not take an organized or deliberate approach to two-

lawyer situations.  Principles must be gleaned from just a few references in 

the Rules and Comments, and by implication.  In addition there are three 

relevant Opinions that have been issued by the American Bar Association. 

 

1. Rules of Professional Conduct 

 

Our five scenarios illustrate how it can be necessary or desirable to add a 

second attorney to certain matters, and the first thing to note about the Rules 

of Professional Conduct is that they do not prohibit or discourage the prac-

tice.  To the contrary, several affirmative references and suggestions may be 

found in the Rules and Comments.  

 

(a) Rule 1.1 – Competence  

 

The first substantive provision in the MRPC is Rule 1.1, which requires a 

lawyer to provide “competent representation to a client.”  Comment 1 to the 

Rule states that relevant factors to determine a lawyer’s competence include 

“whether it is feasible to . . . associate or consult with a lawyer of established 

competence in the field in question.”  Comment 2 underscores the point by 

stating “Competent representation can . . . be provided through the associa-

tion of a lawyer of established competence in the field in question.”
17

  These 

concepts are directly applicable to our two-lawyer scenarios: 

 

(i) Scenario 1.  L2 is engaged as co-counsel to share responsibility 

with L1 in a matter because of its size or complexity. Lacking the assistance 

of L2, L1 would not be able to competently represent the client, and so the 

engagement of L2 is consistent with Rule 1.l and its Comments.  
  

 16. There has been debate as to whether L1 must inform the client that L1 is consulting with L2 for 

ethics advice, and whether L2 in such a circumstance has any duty to L1’s client.  See Drew L. Kershen, 

The Ethics of Ethics Consultation, 6 THE PROF. LAW. 1 (1995) [hereinafter Kershen I]; Drew L. Kershen, 

Further Thoughts on the Ethics of Ethics Consultation, 1997 PROF. LAW: SYMP. Issue 7; Lee A. Pizzimen-

ti, Ethical Consultation from a Client Perspective, 1997 PROF. LAW: SYMP. Issue 21.  

 17. MRPC R. 1.1 cmt. 1–2 (1983). 
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(ii) Scenario 2.  L2 is engaged on a temporary basis to assist L1 in 

staffing a matter.  The hiring of L2 as a temporary lawyer to provide services 

to L1 is consistent with the concept of association in Comments 1 and 2 to 

Rule 1.1. 

 

(iii) Scenario 3.  L2 is engaged as an expert consultant to strategize 

and advise on the matter.  The process of formal consultation is consistent 

with the “associate or consult with” language of Comment 1 to Rule 1.1 and 

the “association” language of Comment 2. 

  

(iv) Scenario 4.  L2 serves as an informal consultant to L1. A less 

formal arrangement than Scenario 3, this scenario’s lawyer-to-lawyer discus-

sion is nevertheless consistent with the “consult with” concept in Comment 1 

to Rule 1.1. 

 

(v) Scenario 5.  L2 is engaged as local counsel in a matter being 

handled by L1.  When L2 is retained as local counsel, the situation may at 

first blush be seen as a matter in which L1 wishes to avoid carrying out the 

unauthorized practice of law in L2’s jurisdiction.
18

  However, it will also be 

likely that L2 has better knowledge of local law and procedure, and the com-

petence of L1 may be enhanced by associating L2.   

 

(b) Rule 1.6 – Confidentiality 

 

A measure of support for affiliation of a second lawyer can be found in 

Rule 1.6, which states an attorney’s basic obligation to maintain the confi-

dentiality of client information.  As an exception to the general duty, Rule 

1.6(a) allows a lawyer to reveal information if the client gives informed con-

sent, and it also permits the attorney to reveal confidential information—

without the client’s consent—“when the disclosure is impliedly authorized in 

order to carry out the representation.”
19

  Comment 4 adds:  “A lawyer’s use 

of a hypothetical to discuss issues relating to the representation is permissible 

so long as there is no reasonable likelihood that the listener will be able to 

ascertain the identity of the client or the situation involved.”
20

  Let us see 

how these principles may apply to our scenarios: 

 

  

 18. The unauthorized practice of law is generally covered by MRPC R. 5.5 (1983). 

 19. MRPC R. 1.6(a) (1983) also permits disclosure under paragraph (b), which lists six instances in 

which a lawyer may reveal otherwise confidential information. 

 20. MRPC R. 1.6 cmt. 4 (1983). 
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(i) Scenario 1.  L2 is engaged as co-counsel to share responsibility 

with L1 in a matter because of its size or complexity.  There are two stages to 

the affiliation of L2.  First, if L1 is responsible for finding a second attorney, 

L1 must approach L2 to discuss a possible association.  If agreement is 

reached, L2 will then provide the requested services.  As to the pre-

association stage, L1’s discussions with L2 will likely be undertaken with the 

client’s consent, but the exchange of information could also be seen as some-

thing “impliedly authorized” in L1’s role as attorney for the client.  Under 

Comment 4 to Rule 1.6, L1 may discuss the matter with L2 on a hypothetical 

basis without violating the duty of confidentiality.  Once L2 has been associ-

ated as co-counsel for the client, unless the client specifically instructs L1 to 

withhold certain information from L2, the sharing of information with L2 

will not violate Rule 1.6.
21

  As an attorney for the client, L2 will of course be 

bound by Rule 1.6 to the same extent that L1 is bound. 

 

(ii) Scenario 2.  L2 is engaged on a temporary basis to assist L1 in 

staffing a matter.  As we have defined this scenario, L2 does not undertake 

direct responsibility to the client, but merely provides services to L1 as an 

independent contractor.  To the extent that the client approves, L1 will be 

able to share confidential information with L2.  It can also be argued that 

L1’s disclosure of certain confidential information to an independent contrac-

tor is impliedly authorized, in particular because L2, as an attorney, is bound 

to keep the information confidential.  If the information conveyed to L2 is 

merely hypothetical—but sufficient for research purposes, for example—

then L1’s communications with L2 would be permissible under Rule 1.6, 

Comment 4. 

 

(iii) Scenario 3.  L2 is engaged as an expert consultant to strategize 

and advise on the matter.  The formal affiliation of L2 as an expert consult-

ant is, for purposes of Rule 1.6, similar in character to the association of co-

counsel in Scenario 1.  

 

(iv) Scenario 4.  L2 serves as an informal consultant to L1. In con-

trast to Scenario 3, a limited and informal consultation between L1 and L2—

assuming that L1 does not wish to obtain the client’s informed consent—

would most appropriately fall within the terms of Comment 4 to Rule 1.6, 

and L1 would be advised to keep the discussion hypothetical.  If L1 wishes to 

have a more in-depth consultation, L1 should make a conscious choice be-

  

 21. MRPC R. 1.6 cmt. 5 (1983) generally permits lawyers within a firm to share client information 

with each other, although such sharing can be limited if “the client has instructed that particular infor-

mation be confined to specific lawyers.”  This concept would seem to apply as well to co-counsel in 

different firms. 
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tween a formal affiliation on one hand and a hypothetical discussion on the 

other.  L2 will also wish to avoid the uncertainty of a middle ground between 

the two extremes because L2 could be placed into an unintended conflict of 

interest if confidential information is conveyed without affording L2 the op-

portunity to first run a conflicts check.  

 

(v) Scenario 5.  L2 is engaged as local counsel in a matter being 

handled by L1.  This analysis tracks the analysis in Scenario 1, both as to the 

initial discussion stage and the period in which L2 actively serves as local 

counsel.  Rule 1.6 poses no barrier to use of local counsel. 

The significance of this discussion is that if L1 finds it necessary or use-

ful to affiliate L2 in a client matter, Rule 1.6 need not stand in the way.  One 

of the bedrocks of the attorney-client relationship, Rule 1.6 is flexible enough 

to accommodate the activities of a second lawyer. 

 

(c) Other Rules 

 

Rule 1.5 contains various provisions on lawyer fees.  Rule 1.5(e)(1) 

states that lawyers in different firms may divide a fee only if “the division is 

in proportion to the services performed by each lawyer or each lawyer as-

sumes joint responsibility for the representation.”
22

  In addition, the client 

must consent in writing to the fee split, and the total fee must be reasonable.
23

  

Comment 7 adds:  “A division of fee facilitates association of more than one 

lawyer in a matter in which neither alone could serve the client as well . . . 

.”
24

  Thus, Rule 1.5 and its Comment recognize the legitimacy of L1-L2 ar-

rangements, and fee sharing would be feasible in Scenario 1 (Co-Counsel), 

Scenario 3 (Expert Consultant) and Scenario 5 (Local Counsel).  In Scenario 

2 (Temporary Lawyer) we have defined L2 as not being co-counsel, and a 

fee split seems inappropriate.  Likewise, the informal consultation in Scenar-

io 4 is too far removed from the client to contemplate the division of L1’s 

fee. 

Rule 5.1 deals primarily with the responsibility of a supervisory attorney 

in a law firm to ensure that lawyers within the firm comply with the MRPC.  

However, Rule 5.1(b) assigns a similar obligation to any lawyer “having di-

rect supervisory authority over another lawyer” whether in the same firm or 

not, while Rule 5.1(c)(2) creates the possibility that the supervisory lawyer 

will be responsible for a subordinate lawyer’s violation of the Rules.
25

  

Comment 5 to Rule 5.1 states that whether a lawyer has such authority is a 

  

 22. MRPC R. 1.5 (1983). 

 23. Id. at 1.5(e)(2)–(3). 

 24. Id. at 1.5 cmt. 7. 

 25. Id. at 5.1. 
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“question of fact.”
26

  Rule 5.2 addresses the supervisory situation from the 

point of view of the subordinate lawyer.
27

  For purposes of this article, we see 

in Rules 5.1 and 5.2 an acknowledgement that two lawyers in different firms 

may work together, with one of them being in a lead position.  This concept 

would apply most logically to Scenario 1 (Co-Counsel), Scenario 2 (Tempo-

rary Lawyer) and Scenario 5 (Local Counsel), although in those situations L2 

should normally be assumed to be more independent than a subordinate at-

torney within L1’s firm.  In Scenario 3 (Expert Consultant) and Scenario 4 

(Informal Consultant), L2 is a consulted expert and would be unlikely to 

submit to L1’s authority. 

Rule 5.5 addresses the unauthorized practice of law and the multijuris-

dictional practice of law.  There are several instances described in Rule 

5.5(c) in which an attorney licensed in another U.S. jurisdiction may provide 

legal services on a temporary basis in “this” jurisdiction.  One such situation 

is if the services “are undertaken in association with a lawyer who is admit-

ted to practice in this jurisdiction and who actively participates in the mat-

ter.”
28

  Comment 8 adds that in the “local association” alternative, the local 

lawyer “must actively participate in and share responsibility for the represen-

tation of the client.”
29

  The Rule and Comment apply squarely to the two-

jurisdiction, local counsel arrangement in Scenario 5. 

 

2. Relevant ABA Formal Opinions 

 

The American Bar Association Committee on Ethics and Professional 

Responsibility (the “Committee”) occasionally issues Formal Opinions to 

assist lawyers in applying the Rules of Professional Conduct.
30

  Several past 

Opinions have addressed multiple-lawyer situations. 

 

(a) ABA Formal Opinion 88-356 – Temporary Lawyers
31

  

 

This 1988 Opinion addresses a wide range of ethical issues involved 

when a firm engages a temporary lawyer.  In the introductory paragraphs the 

Committee notes that temporary lawyers may work on one or more matters 

to meet a firm’s general staffing needs, or they may be brought on to provide 

special expertise needed for a particular matter.
32

  The temporary lawyers 
  

 26. Id. at 5.1 cmt. 5. 

 27. Id. at 5.2. 

 28. MRPC R. 5.5 (1983). 

 29. Id. at 5.5 cmt. 8. 

 30. Earlier Opinions offered interpretations of the predecessor to the Model Rules, the Code of Profes-

sional Responsibility.  See MODEL CODE OF PROF’L RESPONSIBILITY (1980). 

 31. ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 88-356 (1988) [hereinafter Opinion 

88-356]. 

 32. Id.  
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may work at the firm’s offices or elsewhere, and they may work exclusively 

for the firm or simultaneously for other firms. In the body of the Opinion, 

sections are devoted to conflicts of interest
33

, confidentiality
34

 and the use of 

lawyer placement agencies.
35

  As discussed in Part IV(A) of this article, the 

Opinion also addresses whether the firm must disclose the temporary en-

gagement to the firm’s client.  

The engagement of a temporary lawyer is described in Scenario 2.  Opin-

ion 88-356 does not question the propriety of such affiliation.  Rather, it 

blesses the practice and offers practical guidance as to how such the engage-

ment can be carried out consistent with the Rules. 

 

(b) ABA Formal Opinion 97-407 – Lawyer as Expert Witness or Expert Con-

sultant
36

 

 

This Opinion, issued in 1997, focuses primarily on whether a lawyer 

serving as an expert witness in a matter is subject to conflict of interest limi-

tations with respect to the party on whose behalf the expert is engaged.
37

  In 

analyzing this issue and others, the Committee draws a distinction between 

an expert witness and an expert consultant. 

An expert witness must maintain a measure of objectivity and frankness 

that is different from the loyalty owed by a lawyer for the client.  Even if the 

expert witness discusses with the client’s attorney how the expert’s testimony 

can best be used in the case, the requirement of objectivity means that the 

expert does not establish an attorney-client relationship and in fact is not 

providing “law-related services” within the meaning of Rule 5.7.
38

  The 

Committee finds support for these conclusions in the fact that the expert wit-

ness may be deposed by opposing counsel, and communications between the 

expert (L2) and the attorney who engages the expert (L1) are 

ble.
39

In contrast to an expert witness, an expert consultant (L2 in our Scenar-

io 3) is expected to participate in “protection of client confidences, in-depth 

strategic and tactical involvement in shaping the issues, assistance in devel-

oping facts that are favorable, and zealous partisan advocacy.”
40

  Further-

  

 33. Id.  

 34. Id.  

 35. Id. at 124–27. 

 36. ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 97-407 (1997) [hereinafter Opinion 

97-407]. 

 37. In theory, the expert witness might have a concurrent conflict of interest that would prevent the 

expert from undertaking a representation adverse to the party on whose behalf he or she will testify.  

MRPC R. 1.7 (1983).  After the expert’s services have concluded, he or she might also be seen as having 

such a conflict with a former client.  MRPC R. 1.9 (1983). 

 38. MRPC R. 5.7 (1983). 

 39. Opinion 97-407, supra note 36; Opinion 88-356, supra note 31. 

 40. Opinion 88-356, supra note 31.  
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more, the consultant will not testify on behalf of the client, and the attorney 

engaging the consultant need not disclose to opposing counsel the consult-

ant’s involvement in the case or the consultant’s communications with the 

client and attorney.
41

  The Committee concludes:  “In sum, the lawyer as 

expert consultant occupies the role of co-counsel in the matter as to the area 

upon which she is consulted and as such is subject to all of the Model Rules 

of Professional Conduct.”
42

  

The Opinion cautions that “the distinction between expert witness and 

expert consultant can . . . become blurred,” especially if an expert witness 

becomes involved in tactical discussions or becomes privy to confidential 

information.
43

  In such a case the Committee believes that the expert witness 

may be deemed an expert consultant.  Without intending so, the strategizing 

expert witness may become co-counsel to the client, and his or her testimony 

may be compromised.  It may become necessary to disclose confidential in-

formation, and the witness’s objectivity may be challenged.
44

  

The role of a formally engaged expert consultant, as described in Scenar-

io 3, is clearly recognized in Formal Opinion 97-407 as consistent with the 

Rules.  The Committee’s apparent purpose is to clarify the proper use of such 

a consultant.  

 

(c) ABA Formal Opinion 98-411 – Ethical Issues in Lawyer-to-Lawyer Con-

sultation
45

 

 

This 1998 Opinion addresses situations in which one attorney (the “con-

sulting lawyer”) seeks advice on a point of law or practice from a lawyer in 

another firm (the “consulted lawyer”) with no intent to engage the consulted 

lawyer to work on the consulting lawyer’s client matter.  The Opinion focus-

es primarily on ethical issues such as confidentiality and conflict of interest 

that might arise for both lawyers in such consultations.  The Committee cau-

tions the consulting lawyer to avoid disclosing confidential information by 

discussing the matter hypothetically, or, if disclosure is necessary, to obtain 

the client’s consent in advance.
46

  The Committee also advises the consulting 

lawyer to consider potential conflicts of interest in approaching the second 

lawyer.
47

  As to the consulted lawyer, the Opinion assumes that he or she will 

have a relatively low level of involvement in the client matter, and the Com-

  

 41. Id.  

 42. Id.  

 43. Id.  

 44. Opinion 97–407, supra note 36. 

 45. ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 98–411 (1998) [hereinafter Opinion 

98–411]. 

 46. Id.; see also infra Part IV (B) (discussing disclosure to the client). 

 47. Opinion 98–411, supra note 45. 



40 UNIVERSITY OF NEW HAMPSHIRE LAW REVIEW Vol. 11, No. 1 

mittee endorses a lower standard of confidentiality and conflict of interest 

than that normally imposed on an attorney.  Nevertheless, the consulted law-

yer is advised to consider such concerns before offering advice to the con-

sulting lawyer.
48

 

Lawyer-to-lawyer consultations—those without the intent to engage the 

second attorney in the client matter—are described in Scenario 4 as “infor-

mal” consultations, with L1 being the consulting lawyer and L2 the consulted 

lawyer.  In the scenario and in Opinion 98-411 the assumption is that L2 will 

not become co-counsel with L1, in contrast to the expert consultant in Sce-

nario 3 who is engaged as co-counsel.  The Opinion clearly finds lawyer-to-

lawyer consultations to be appropriate, and in fact the Committee observes: 

“Seeking advice from knowledgeable colleagues is an important, informal 

component of a lawyer’s ongoing professional development.”
49

  The Com-

mittee adds:  “Testing ideas about complex or vexing cases can be beneficial 

to a lawyer’s client.”
50

 

 

B. Communication and Scope of Representation 

 

The MRPC make clear a lawyer’s obligation to maintain communication 

with the client, but they also address the scope of a lawyer’s representation.  

Both subjects are relevant to the engagement of a second lawyer in a client 

matter. 

 

1. The Duty to Communicate 

 

Communication is mentioned throughout the Rules,
51

 but the primary 

expression of an attorney’s duty is in Rule 1.4: 

  

 48. Id.  

 49. Id. 

 50. Id. 

 51. In addition to MRPC R. 1.4 (1983) and MRPC R. 1.2(a) (1983), which are discussed in this sec-

tion, the Rules contain the following references to a lawyer’s duty to communicate:  (1) MRPC pmbl. 

(1983) (stating in paragraph 4 that along with competence, diligence and maintaining confidentiality, a 

lawyer “should maintain communication with a client concerning the representation.” (2) MRPC R. 1.0(e) 

(1983) (stating that when a lawyer obtains a client’s “informed consent” to a course of action, such con-

sent can take place “after the lawyer has communicated adequate information and explanation about the 

material risks of and reasonably available alternatives to the proposed course of conduct.” MRPC  R. 1.0 

cmt. 6 (1983) elaborates on the communication necessary to assure that the client’s consent is indeed 

informed. For a list of those instances in which the Rules require informed consent, see supra note 10. (3) 

MRPC R. 1.5(b) (1983) states that a lawyer must communicate the scope of representation and his or her 

fee requirements, and that such communication is preferably done in writing. Contingent fee arrangements 

must be in writing and must contain certain details. MRPC R. 1.5(c) (1983). (4) MRPC R. 1.8(a)(1) (1983)  

requires a lawyer to fully disclose in writing the details of a proposed business deal between the lawyer 

and a client. This duty of communication is elaborated upon in MRPC R. 1.8 cmt. 2 (1983). (5) MRPC R. 

1.14 cmt. 2 (1983), requires a lawyer representing a client with diminished capacity to try to maintain 

communications with the client. (6) MRPC R. 5.7 cmts. 6–7 (1983) require a lawyer to communicate 
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Rule 1.4 – Communication
52

 

 

 (a) A lawyer shall: 

(1) promptly inform the client of any decision or circumstance 

with respect to which the client's informed consent, as defined in 

Rule 1.0(e), is required by these Rules; 

(2) reasonably consult with the client about the means by which 

the client's objectives are to be accomplished; 

(3) keep the client reasonably informed about the status of the 

matter; 

(4) promptly comply with reasonable requests for information; 

and 

(5) consult with the client about any relevant limitation on the 

lawyer's conduct when the lawyer knows that the client expects 

assistance not permitted by the Rules of Professional Conduct or 

other law. 

(b) A lawyer shall explain a matter to the extent reasonably neces-

sary to permit the client to make informed decisions regarding the 

representation. 

 

Comment 1 to Rule 1.4 states that good communication is necessary “for 

the client effectively to participate in the representation.”
53

  Comment 5 elab-

orates on that point:  “The client should have sufficient information to partic-

ipate intelligently in decisions concerning the objectives of the representation 

and the means by which they are to be pursued.”
54

  Comment 7 states:  “A 

lawyer may not withhold information to serve the lawyer’s own interest or 

convenience or the interests or convenience of another person.”
55

  The Illi-

nois Supreme Court has described a two-part duty under Rule 1.4(a).  First, 

the lawyer has an “affirmative duty” to keep the client informed.  Second, the 

lawyer must “promptly comply” with requests for information.
56

  The Ore-

gon Supreme Court has equated failure to communicate with lack of dili-

gence on the part of the lawyer.
57

 

  

clearly the nature of “law-related services” being provided to a person, in particular whether the parties 

will or will not have a lawyer-client relationship. 

 52. MRPC R. 1.4 (1983). 

 53. Id. at 1.4 cmt. 1. 

 54. Id. at 1.4 cmt. 5. 

 55. Id. at 1.4 cmt. 7. 

 56. In re Smith, 659 N.E.2d 896, 902 (Ill. 1995).  

 57. In re Conduct of Groom, 249 P.3d 976, 983 (Ore. 2011).  Although considering Rule 1.4, in its 

analysis the court looked back to the earlier Code of Professional Responsibility and Disciplinary Rule 6-

101(B). Under the Model Rules, lack of diligence is a violation of MRPC R. 1.3 (1983).  
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A significant reference to Rule 1.4 is found in Rule 1.2(a).  It states that 

subject to certain limitations, “a lawyer shall abide by a client’s decisions 

concerning the objectives of representation and, as required by Rule 1.4, 

shall consult with the client as to the means by which they are to be pur-

sued.”
58

  If the consultation requirement has been fulfilled, the means or tac-

tics to be employed are presumably left to the lawyer – Rule 1.2(a) states: “A 

lawyer may take such action on behalf of the client as is impliedly authorized 

to carry out the representation.”
59

  However, the Rule requires that in any 

event certain decisions such as settlement, entering a plea, waiving a jury 

trial and client testimony be left to the client.
60

  

 

2. Limiting the Scope of Representation 

 

Although consultation is an important feature of Rule 1.2(a), the actual 

title of the Rule is “Scope of Representation and Allocation of Authority 

Between Client and Lawyer,” and the key provision for this analysis is Rule 

1.2(c):  “A lawyer may limit the scope of the representation if the limitation 

is reasonable under the circumstances and the client gives informed con-

sent.”
61

  An important question is whether this Rule permits a lawyer to limit 

how he or she will fulfill the duty to communicate with the client under Rule 

1.4.  The text of Rule 1.2(c) does not provide an answer, but the Rule’s 

Comments offer some perspective.  

Comment 6 to Rule 1.2(c) contemplates limiting the subjects of a law-

yer’s representation, and it permits the exclusion of “specific means that 

might otherwise be used to accomplish the client’s objectives.”
62

  Cost may 

be one reason for such limitation.  It is important to note that the thrust is the 

scope of the services the lawyer provides to the client, and not the underlying 

attorney-client relationship.  Comment 7 seems to be much broader, stating 

that a lawyer and client have “substantial latitude to limit the representa-

tion.”
63

  However, the example provided in Comment 7 is of a lawyer who 

offers general advice in a brief telephone consultation.  As in Comment 6, the 

focus is on the scope of services and not on basic attorney-client issues such 

as confidentiality, conflict of interest or communication. 

Comment 8 provides additional perspective, but it is confusing. It states: 

“All agreements concerning a lawyer’s representation of a client must accord 

  

 58. MRPC R. 1.2 (1983).  MRPC R. 1.2(a) cmt. 1 (1983) refers specifically to MRPC R. 1.4(a)(2) 

(1983) with regard to consultation on “the means by which the client’s objectives are to be pursued.” 

 59. MRPC R. 1.2 (1983). 

 60. MRPC R. 1.2(a) cmt.1 (1983) makes specific reference to Rule 1.4(a)(1) with regard to client 

decisions on major matters such as settlement. 

 61. MRPC R. 1.2 (1983). 

 62. Id. at 1.2 cmt. 6. 

 63. MRPC R. 1.2 cmt. 7 (1983). 
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with the Rules of Professional Conduct and other law.  See, e.g., Rules 1.1, 

1.8, and 5.6.”
64

  Rule 1.1 deals with competence, Rule 1.8 with specific con-

flicts of interest, and Rule 5.6 with restrictions on a lawyer’s right to practice.  

An initial observation is that Comment 8 refers to “agreements” being in 

accord with the MRPC.  It does not address the services that will be carried 

out under the agreements.  Rule 1.2(c) itself states that the client must give 

“informed consent” to a limited representation, so perhaps Comment 8 is 

simply intended to reinforce the precept that for the representation agreement 

to comply with the MRPC, it must be made with informed consent as defined 

in Rule 1.0.
65

  But if that were the case, why doesn’t the Comment reference 

Rule 1.0?  Why does it use Rule 1.1 as an example?  The requirement of 

competence surely goes to the services being provided, rather than to the 

lawyer’s entering into a limited-representation agreement.   

It is curious that Comment 8 mentions only three Rules.  Does this sug-

gest, under the principle of inclusio unius est exclusio alterius,
66

 that these 

are the only Rules to be complied with?  The use of “e.g.” before the refer-

ence does not permit such a conclusion, but is there yet an implication that 

Rules 1.1, 1.8 and 5.6 are more important than the others?  Comment 7 sug-

gests otherwise.  After observing that a brief telephone consultation may be 

permissible, Comment 7 states:  

 

Although an agreement for a limited representation does not ex-

empt a lawyer from the duty to provide competent representation, 

the limitation is a factor to be considered when determining the le-

gal knowledge, skill, thoroughness and preparation reasonably 

necessary for the representation.  See Rule 1.1.
67

 

 

Comment 8 identifies Rule 1.1 as one that must be complied with despite 

an agreement to limit the scope of representation, and yet Comment 7 pro-

vides for a more relaxed standard to determine competence.  In this light it is 

reasonable to conclude that the Rules not mentioned in Comment 8 should 

also be interpreted less strictly if the client has agreed to a limitation.  More 

to the point, even though a lawyer always has some duty to communicate 

under Rule 1.4, it is reasonable to conclude that the lawyer and client can 

decide how that duty is to be fulfilled.  Whether such an agreement is consid-

  

 64. Id. at 1.2 cmt. 8. 

 65. Id. at 1.2(c).  MRPC R. 1.0(e) (1983) states:  “‘Informed consent’ denotes the agreement by a 

person to a proposed course of conduct after the lawyer has communicated adequate information and 

explanation about the material risks of and reasonably available alternatives to the proposed course of 

conduct.” 

 66. BLACK’S LAW DICTIONARY 831 (9th ed. 2009) (“A canon of construction holding that to express or 

include one thing implies the exclusion of the other, or of the alternative.”).   

 67. MRPC R. 1.2 cmt. 7 (1983). 
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ered as one to “limit the scope of representation” under Rule 1.2(c) is not 

clear.  If so, then the client’s agreement must meet the criteria of “informed 

consent.”
68

  If not, then a different and presumably less strict standard for 

consent would apply. 

 

3. The Standard of Reasonableness 

 

In the end, our most useful guidance comes from the actual language of 

Rule 1.4 and Rule 1.2.  Rule 1.4(a) requires a lawyer to “reasonably consult” 

and “keep the client reasonably informed.”
69

  Rule 1.4(b) requires the attor-

ney to explain things “to the extent reasonably necessary” for the client to 

make informed decisions.
70

  Rule 1.2(c) permits limiting the scope of repre-

sentation if “reasonable under the circumstances.”
71

  Taken together, a fair 

interpretation is that a lawyer’s duty to communicate is never absolute, and a 

lawyer and client have a certain amount of flexibility in setting the means, 

frequency and detail of such communication. 

 

IV.  COMMUNICATING WITH THE CLIENT 

IN TWO-LAWYER SITUATIONS 

 

A. Communicating the Decision to Engage L2 

 

In each of our five scenarios a decision is made to engage or consult with 

L2 in a client matter being handled by L1.  In Scenario 1 (Co-Counsel), Sce-

nario 3 (Expert Consultant) and Scenario 5 (Local Counsel) it is conceivable 

that the client will identify and engage L2, presumably with L1’s concur-

rence.  On the other hand, in each of these three scenarios it is more likely 

that L1 (having a clearer picture of the matter’s staffing needs and being 

more familiar with the talents of other lawyers) will arrange for L2’s ser-

vices.  Furthermore, in Scenario 2 (Temporary Lawyer) and Scenario 4 (In-

formal Consultant) it is almost certainly L1 who will engage L2.  When L1 

makes the decision to affiliate L2, several questions arise: 

 

i. Must the client be informed? 

ii. Is it L1’s responsibility to inform the client? 

iii. Does L2 have a separate responsibility to inform the client? 

iv. Must the client’s consent be obtained, and if so, in what form? 

 

  

 68. Id. at 1.2(c). 

 69. Id. at 1.4(a). 

 70. Id. at 1.4(b). 

 71. Id. at 1.2(c). 
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We will address these questions for each of the five scenarios.  We note 

that the critical issue in each instance is the Rule 1.4 duty to inform the client 

about the engagement of L2.  In Part IV(B) we will discuss the application of 

Rule 1.4 after L2 has been affiliated, including how the parties may define 

and limit the scope of communication pursuant to Rule 1.2(c).  

 

1.  Scenario 1. L2 is engaged as co-counsel to share responsibility with 

L1 in a matter because of its size or complexity.  

 

At first blush it seems inconceivable that co-counsel could be engaged 

without informing the client.  After all, L2 will have at least some authority 

to act on behalf of the client.  L2 will have a professional relationship with 

the client and will be subject to the Rules in any activities carried out on be-

half of the client. 

Rule 1.4(a)(1) requires a lawyer to “promptly inform the client of any 

decision or circumstance with respect to which the client’s informed con-

sent . . . is required by these Rules.”
72

  None of the instances in which in-

formed consent is required relates to the association of co-counsel.
73

  On the 

other hand, Rule 1.4(a)(2) requires an attorney to “reasonably consult with 

the client about the means by which the client’s objectives are to be accom-

plished,” while Rule 1.4(a)(3) requires the lawyer to “keep the client reason-

ably informed about the status of the matter.”
74

  The consulting requirement 

is also referred to in Rule 1.2(a).
75

  While there are many minor steps that 

any lawyer may undertake without consulting with the client,
76

 the engage-

ment of co-counsel easily falls within the spirit of Rule 1.4(a) and 1.2(a). 

If the client must be informed that L2 will become co-counsel, Rule 

1.4(a)(2) suggests that L1 has the obligation to do the informing.  “A lawyer . 

. . shall reasonably consult about the means” surely refers to the client’s ex-

isting lawyer, L1.  The same is true for the Rule 1.4(a)(3) duty to “keep the 

client reasonably informed.”  If L1 wishes to bring L2 into a matter, then that 

is a tactical decision being made by L1, and he or she has the responsibility 

to “reasonably consult” with the client and keep the client “reasonably in-

formed.”
77

  There is no suggestion in Rule 1.4 that L2 must inform the client.  

Nevertheless, it would be imprudent for L2 to undertake the role of co-

counsel without receiving assurance that the client has assented.  More to the 

  

 72. Id. at 1.4(a). 

 73. See supra note 10 (listing all of the references in the Rules to “informed consent”). 

 74. MRPC R. 1.4(a)(2)–(3) (1983). 

 75. MRPC R. 1.2(a) (1983) states: “[A] lawyer shall abide by a client’s decisions concerning the objec-

tives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which 

they are to be pursued.” 

 76. MRPC R. 1.2(a) (1983) permits a lawyer to take action that is “impliedly authorized.” 

 77. MRPC R. 1.4 (1983). 
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point, L2 would be best protected by insisting on an engagement letter signed 

by the client. 

Another statement of the duty to inform may be found in Rule 1.5(b): 

 

The scope of representation and the basis or rate of the fee and ex-

penses for which the client will be responsible shall be communi-

cated to the client, preferably in writing, before or within a reason-

able time after commencing the representation . . . .
78

  

 

Note that Rule 1.5(b), like Rule 1.4, does not address multiple-lawyer 

situations.  Nevertheless, L2 will provide “representation,” and under 1.5(b) 

the terms of the engagement must be made clear to the client.
79

  But by 

whom? There is some difference in communicating the need for a second 

lawyer and communicating the terms on which the second lawyer will be 

retained. Where it is most logical for L1 to inform the client of the desirabil-

ity of affiliating co-counsel, the burden would seem to fall at least as heavily 

on L2 to confirm that the client understands “the scope of [L2’s] representa-

tion and the basis or rate of the fee and expenses [to be charged by L2] for 

which the client will be responsible.”  Furthermore, if L1 and L2 intend to 

work out a division of fees, under Rule 1.5(e)(2) the client must consent to 

the arrangement in writing, and both lawyers would have an equal interest in 

making certain that the written consent is obtained.
80

 

The conclusion thus far is that L1 should inform the client before engag-

ing co-counsel, and that both L1 and L2 should ensure that the terms of L2’s 

engagement are understood and approved by the client. Nevertheless, a 

measure of flexibility is offered by Rule 1.2(a), which states:  “A lawyer may 

take such action on behalf of the client as is impliedly authorized to carry out 

the representation.”
81

  If L1 has previously represented the client, and if the 

client has permitted L1 to retain co-counsel, then the relationship between L1 

and the client may now include the implied authorization for L1 to again 

retain a second attorney when necessary.  Furthermore, regardless of whether 

L1 has represented the client in the past, Comment 3 to Rule 1.2 states:  “At 

the outset of a representation, the client may authorize the lawyer to take 

specific action on the client’s behalf without further consultation.”
82

  Surely 

such authorization can take place during the representation as well, and it is 

conceivable that L1 would say to the client, “At some point I will need to 

associate co-counsel to handle X aspects of the case.  Will you authorize me 
  

 78. Id. at 1.5(b). 

 79. MRPC R. 1.5 cmt. 2 (1983), which emphasizes the need to avoid misunderstandings in an engage-

ment, is similarly silent as to the affiliation of co-counsel. 

 80. MRPC R. 1.5(e) (1983). 

 81. Id. at 1.2(a). 

 82. Id. at 1.2 cmt. 3. 



2013 DUTY TO COMMUNICATE 47 

to engage someone at the appropriate time?”  Thus, under Rule 1.2 L1 may 

have the authority to engage L2 without further client consultation, but it 

would still be prudent under Rule 1.5(b) for L2 to require proof of such au-

thority.
83

  The best evidence of such would be the client’s signature on an 

engagement letter specifying L2’s services and fee arrangements, and if there 

is to be a division of fees, such written consent is absolutely required under 

Rule 1.5(e)(2).
84

 

As the above analysis has suggested, both L1 and L2 would be well ad-

vised to obtain the client’s consent to the engagement of co-counsel.  The 

Rules do not require such consent to be in writing unless a division of fees 

takes place, but retaining L2 should be treated no differently than any en-

gagement of any attorney.  Required or not, the prudent lawyer will use a 

written engagement letter, countersigned by the client. 

 

2. Scenario 2.  L2 is engaged on a temporary basis to assist L1 in staff-

ing a matter.  

  

This scenario is described in terms that distinguish it from Scenario 1 

(co-counsel).  In this situation L2 is providing services for the benefit of the 

client, but no formal relationship is established between L2 and the client.  

Nevertheless, it is still important to ask whether the client must be informed 

about L2’s engagement, who must do the informing, and whether the client’s 

consent is necessary. 

Even assuming that L2 is not co-counsel in Scenario 2, the analysis of 

Scenario 1 is relevant.  Briefly, L1’s engagement of L2 does not require the 

client’s “informed consent” under Rule 1.4(a)(1), but it could be argued that 

under Rule 1.2(a) and Rule 1.4(a)(2) L1 must “reasonably consult” with the 

client on this aspect of how L1 is handling the client’s matter.  Similarly, 

under Rule 1.4(a)(3) the engagement of L2 is arguably an aspect of the mat-

ter on which L1 must “keep the client reasonably informed.”  On the other 

hand, since L2 is providing services to L1, it could be argued that the en-

gagement is not significant enough to merit informing the client or is im-

pliedly authorized under Rule 1.2(a). Of course, if L2’s fees are being passed 

along to the client, the client may well feel that information and consent are 

required, and if a division of fees between L1 and L2 is agreed to (an unlike-

ly event when L2 is not co-counsel), then Rule 1.5(e) would require the cli-

ent’s written consent on the fee arrangement.  As to which lawyer should 

inform the client about the engagement of L2, L2 does not have a direct rela-

tionship with the client, and so it is obvious that L1 should do the informing.  

Further, L2 should be willing to accept an engagement letter from L1 alone, 
  

 83. Id. at 1.5(b). 

 84. Id. at 1.5(e). 
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especially if L2 does not know the client’s identity.  Beyond informing the 

client, it would seem prudent for L1 to obtain the client’s consent, especially 

when L2’s fees are being paid or reimbursed by the client.  Nevertheless, 

Rule 1.2 and its Comment 3 would permit the client to authorize L1 in ad-

vance to retain a second lawyer as L1 deems necessary. 

The use of temporary lawyers is the subject of ABA Formal Opinion 88-

356 as introduced in Part III(A)(2) above.
85

  The Committee does not use the 

terms L1 and L2, but we will employ them here for consistency.  In addition, 

although the Opinion describes the retaining lawyer as a firm, where possi-

ble, we will continue to describe L1 as an individual.   

As to the disclosure of an arrangement between the original lawyer (L1) 

and a temporary attorney (L2), the Committee begins with the idea that Rule 

7.5(d) reflects a policy that “a client is entitled to know who or what entity is 

representing the client.”
86

  Then, after referring to the consulting require-

ments of Rule 1.2(a) and Rule 1.4, the Opinion states: 

 

[W]here the temporary lawyer [L2] is performing independent 

work for a client without the close supervision of a lawyer associ-

ated with the law firm [L1], the client must be advised . . . and the 

consent of the client must be obtained . . . . On the other hand, 

where the temporary lawyer is working under the direct supervi-

sion of a lawyer associated with the firm, the fact that a temporary 

lawyer will work on the client’s matter will not ordinarily have to 

be disclosed to the client.
87

  

  

The Committee bases these conclusions on the fact that clients expect a 

firm’s services to be provided by “personnel closely supervised by the [L1] 

firm.”
88

  It then extrapolates from that point to state that “[c]lient consent to 

the involvement of firm personnel and the disclosure to those personnel of 

confidential information necessary to the representation is inherent in the act 

of retaining the firm.”
89

  In other words, the Committee sees a closely super-

vised L2 as a quasi-employee, akin to actual personnel of the L1 firm.
90

  

  

 85. Opinion 88-356, supra note 31. 

 86. Id.; see also MRPC. R. 7.5(d) (1983) (“Lawyers may state or imply that they practice in a partner-

ship or other organization only when that is the fact.”). 

 87. Id. 

 88. Id. 

 89. Id. 

 90. The employee analogy is extended in footnote 10 to the Opinion, which refers to Comment 5 of 

Rule 1.6.  Opinion 88-356, supra note 31, at 123.  The footnote quotes the following sentence from Com-

ment 5 of Rule 1.6: “Lawyers in a firm may, in the course of the firm’s practice, disclose to each other 

information relating to the representation of the client of the firm unless the client has instructed that 

particular information be confined to specified lawyers.”  Id.  In the current version of the Rules, the 

words “the representation of” have been deleted from Rule 1.6 Cmt. 5.   MRPC R. 1.6 cmt. 5 (1983).   
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Opinion 88-356 goes on to state that if L2’s fees are not charged by L1 to 

the client as a disbursement, the compensation arrangement with L2 need not 

be disclosed.
91

  The contrary implication is that if L2’s fees will be passed 

along to the client, L2’s fee arrangements (and thus the engagement of L2) 

must be disclosed.  The Committee adds that if L1 and L2 have an arrange-

ment to divide the fee, “then Rule 1.5(e)(1) requires the consent of the client 

and satisfaction of the other requirements of the Rule regardless of the extent 

of the supervision [of L2 by L1].”
92

  Rule 1.5(e)(2) mandates that the client’s 

consent be in writing.
93

 

The upshot of Opinion 88-356 is that L1’s engagement of L2 as tempo-

rary counsel need not be disclosed to L1’s client if:  (1) L1 maintains direct 

supervision over L2’s work; (2) L1 does not pass L2’s fees along to the cli-

ent; and (3) L1 does not split the fee with L2.
94

  The risk to L1 is that what is 

arranged with L2 at the outset might inadvertently change over time.  An 

unintended change in fee arrangements is unlikely, but the extent of L1’s 

supervision over L2 could easily evolve.  As a matter develops, L1 might 

become too busy to deal closely with L2.  Alternatively, it might develop that 

L2 provides excellent work, and L1 becomes confident enough to allow L2 

to work more independently.  In any event, if L1 decides not to inform the 

client about L2’s work, L1 must remain vigilant in his or her supervision of 

L2. 

Even if L1 may have the option not to tell the client about the temporary 

engagement of L2, there seems to be no reason to withhold the information.  

With the technology available in modern law practice, communication with a 

client is easy, and most clients prefer more, rather than less, contact from 

their attorneys.  A good lawyer should not wish to hide any significant fact 

from the client, and the engagement of a second lawyer for any purpose 

should be seen as significant.  Along with providing information, there seems 

to be no valid reason why L1 would not ask for the client’s consent to affili-

ating L2.  If L1 is embarrassed to tell the client that outside help is needed, 

then L1 needs to rethink what kind of relationship he or she has with the cli-

ent.  This is even more pointed if L1 feels it necessary to pay L2 out of L1’s 

own pocket for work that benefits the client.
95

  As a final thought, L1 would 

  

 91. Opinion 88-356, supra note 31. 

 92. Id. at 123–24. 

 93. MRPC.R. 1.5(e)(2) (1983).  See discussion, supra in Parts III(A) and IV(A) of this article (discuss-

ing the other Rule 1.5(e) requirements). 

 94. Opinion 88-356 limits its interpretation to Rules 1.2 and 1.4.  Opinion 88-356, supra note 31.  

Under the prior Code of Professional Responsibility, the duty of L1 to inform the client of a consultation 

or association was more forcefully stated.  See Pizzimenti, supra note 17, at 25–27; see also Kershen I, 

supra note 17. 

 95. Bear in mind that if L1 is working for a flat fee or percentage fee, any payment by L1 to L2 might 

be deemed a “division of a fee” for which the client’s written consent is required by Rule 1.5(e)(2).  

MRPC  R. 1.5 (e)(2) (1983).   
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do well to recall the statement in Comment 7 to Rule 1.4:  “A lawyer may not 

withhold information to serve the lawyer’s own interest or conven-

ience . . . .”
96

 

  

3. Scenario 3.  L2 is engaged as an expert consultant to strategize and 

advise on a matter.  

 

As we have defined the scenario, the engagement of an expert consultant 

contemplates a limited, but formally established and active, role by L2 in 

assisting L1’s activities on behalf of the client.  The expert consultant is more 

specialized than co-counsel in Scenario 1 and more formally engaged than a 

temporary lawyer in Scenario 2.  

The position of an expert consultant is analyzed in ABA Formal Opinion 

97-407 as introduced in Part III(A)(2) above.
97

  According to the 1997 Opin-

ion, whereas an expert witness occupies an independent position and must 

remain objective, an expert consultant is an advocate for the client.
98

  The 

expert consultant “occupies the role of co-counsel in the matter as to the area 

upon which she is consulted.”
99

  

With L2 considered as co-counsel, we can apply the analysis used for 

Scenario 1 to this section.  L1’s engagement of the expert consultant (L2) is 

significant enough to require L1 to disclose the affiliation to the client and 

seek the client’s consent.
100

  Furthermore, L2 would be prudent to ask for an 

engagement letter signed by the client.  On the other hand, it would be legit-

imate for the client to give L1 advance authority to engage an expert consult-

ant without further client consent.  

As Scenario 3 is characterized, the situation would not include the Sce-

nario 2 factors (direct supervision, fees paid by L1, and no fee split with L2) 

that would permit L1 to forgo disclosure to the client. 

 

4. Scenario 4.  L2 serves as an informal consultant to L1. 

 

This scenario contemplates limited contact between L1 and L2.  Often 

there will be a single, informal discussion in which L1 does not disclose the 

client’s identity.  The exchange could be somewhat more elaborate, but we 
  

 96. Id. at 1.4 cmt. 7. 

 97. Opinion 97–407, supra note 36. 

 98. Id.  

 99. Id.  

 100. One commentator has discussed whether a lawyer must disclose to the client the level of the law-

yer’s expertise on the subject at hand.  Pizzimenti, supra note 17, at 26–27.  Although a Florida court has 

stated that a lawyer must communicate any concerns about his or her competence, the Rules contain no 

such obligation.  Id.  (citing Easley v. State, 334 So. 2d 630, 631 (Fla. Dist. Ct. App. 1976)).  The conten-

tion in this article that L1 must disclose the engagement of co-counsel (Scenario 1) or an expert consultant 

(Scenario 3) is based on Rules 1.2 and 1.4.  MRPC R. 1.2, 1.4 (1983).   
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will still assume that L2 need not know the client’s identity.  For purposes of 

this analysis, we will maintain a distinction between this scenario and Sce-

narios 1–3.  In Scenario 4, L2 is neither active co-counsel as in Scenario 1, 

nor is L2 formally engaged to carry out specific work as an expert consultant 

as in Scenario 3.  To distinguish Scenario 4 from Scenario 2, we will assume 

that in Scenario 2, the temporary lawyer provides work product like research 

memos, draft documents, or document review summaries.  In contrast, in 

Scenario 4, the consulted lawyer will simply provide knowledge or perspec-

tive to L1.  If the lawyers agree that L1 must pay L2 for the informal consul-

tation, we will assume that L1 will not pass the cost along to L1’s client. 

The process of informal consultation is certainly contemplated in Com-

ment 1 to Rule 1.1, but whether the consulting lawyer (L1) must advise the 

client is not addressed in the Rules or Comments.
101

  As a result, we must 

turn to broader principles.  The consultation does not require the client’s in-

formed consent under any of the Rules, and thus, disclosure is not required 

under Rule 1.4(a)(1).  Likewise, a consultation is certainly not going to entail 

a division of fees, and thus, the requirement to obtain the client’s consent 

under Rule 1.5(e) will not apply.  It could be argued that the lawyer-to-

lawyer discussion falls within the general communication obligations of Rule 

1.4(a)(2), Rule 1.4(a)(3), and Rule 1.2(a), but it could also be the case that 

the discussion is impliedly authorized under Rule 1.2(a).  Also, under Com-

ment 3 to Rule 1.2, L1 could obtain prior authorization from the client to 

engage in informal consultation from time to time.  Comment 4 to Rule 1.6 

actually contemplates a hypothetical consultation, but the focus of the Rule is 

maintenance of client confidentiality and not whether the client must be in-

formed about the discussion.
102

  Finally, the warning in Comment 7 to Rule 

1.4 that a lawyer may not withhold information for his or her own interest, 

while applicable to the engaging of a temporary lawyer in Scenario 2, would 

not seem relevant to the brief and informal consultation contemplated in Sce-

nario 4.  

In Part III(A)(2) of this article, we discussed Formal Opinion 98-411, 

which deals with “lawyer-to-lawyer” consultation.
103

  The 1998 Opinion ad-

dresses confidentiality and conflict of interest—from the point of view of L1 

and L2—but it broadly endorses informal consultations as a component of a 

lawyer’s professional development and notes that the client can benefit from 

the lawyer-to-lawyer discussion.
104

  As to informing the client of such a dis-

  

 101. A lawyer’s competence is determined, among other things, by “whether it is feasible to . . . consult 

with, a lawyer of established competence in the field in question.”  MRPC R. 1.1 cmt. 1 (1983). 

 102. Comment 4 to Rule 1.6 states that “[a] lawyer’s use of a hypothetical to discuss issues relating to 

the representation is permissible so long as there is no reasonable likelihood that the listener will be able 

to ascertain the identity of the client or the situation involved.”  Id. at 1.6 cmt. 4. 

 103. Opinion 98-411, supra note 45. 

 104. Id.  
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cussion, the Opinion states:  “A consultation that is general in nature and 

does not involve disclosure of client information does not implicate Rule 1.6 

[confidentiality] and does not require client consent.”
105

  The Committee 

does not specifically say that L1 need not inform the client, but that is a rea-

sonable implication if consent is not required.  On the other hand, the Com-

mittee takes the “informed consent” language of Rule 1.6(a)
106

 and states:  

 

When the consulting lawyer [L1] determines that the consultation 

requires disclosure of client information protected by the attorney-

client privilege or that foreseeably might harm the client if dis-

closed, the lawyer must assure that the client is made aware of the 

potential consequences of the disclosure and that the client grants 

permission to consult the other lawyer [L2].
107

 

 

To avoid violations of Rule 1.6, and to avoid conflicts of interest for L1 

and L2, the Committee advises that it is better to keep the consultation 

“anonymous or hypothetical without reference to a real client or a real situa-

tion.”
108

  As noted earlier, the Committee believes that a consultation that “is 

general in nature and does not involve disclosure of client information does 

not implicate Rule 1.6 and does not require client consent.”
109

 

Compared to Scenario 1 (Co-Counsel), Scenario 2 (Temporary Lawyer), 

and Scenario 3 (Expert Consultant), the informal lawyer-to-lawyer consulta-

tion described in Scenario 4 is least likely to require either L1 or L2 to dis-

close anything to the client.  Nevertheless, both L1 and L2 are well-advised 

to keep the discussion anonymous or hypothetical.  Both lawyers should also 

be aware of the risk that: (1) L1 might violate Rule 1.6; (2) L2 may be bound 

by Rule 1.6; and (3) both attorneys face the potential of creating an unintend-

ed conflict of interest.  From a functional point of view, lack of vigilance on 

the part of either attorney might cause L2 to morph from an informal con-

sultant into a temporary lawyer, an expert consultant, or even co-counsel. 

 

5. Scenario 5.  L2 is engaged as local counsel in a matter being han-

dled by L1.  

  

In this situation, there is a geographical (and usually jurisdictional) sepa-

ration between L1 and L2.  In all other respects, L2 could bear the character-

istics of L2 in Scenario 1 (Co-Counsel), Scenario 2 (Temporary Lawyer), 
  

 105. Id.  

 106. Rule 1.6(a) states: “A lawyer shall not reveal information relating to the representation of a client 

unless the client gives informed consent . . . .”  MRPC R. 1.6(a) (1983).  

 107. Opinion 98–411, supra note 45. 

 108. Id.  

 109. Id.  
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Scenario 3 (Expert Consultant), or Scenario 4 (Informal Consultant).  Thus, 

the appropriate analysis for L2 will be found in the prior scenarios and will 

depend on the functional role filled by L2.  As to the duty to communicate 

L2’s affiliation, there is nothing in any of those analyses that is affected by 

the geographical distance between L1 and L2. 

 

B. Communicating the Activities of L2 

 

Having dealt with the step of affiliating L2, we turn to the ensuing repre-

sentation and the ongoing responsibility to communicate with the client.  To 

keep this analysis manageable, we need to make several assumptions.  

First, we assume that L1 will retain an active role in the representation;  

in other words, L1 will not simply turn the matter over to L2 and withdraw.  

Second, as between L1 and L2, we assume that L1 will remain as lead attor-

ney, providing services and monitoring L2’s work.  The lead role for L1 is 

natural in Scenario 2 (L2 as temporary lawyer), Scenario 3 (L2 as expert 

consultant), and Scenario 4 (L2 as informal consultant).  On the other hand, 

in Scenario 1 (L2 as co-counsel) and Scenario 5 (L2 as local counsel), it 

might be feasible for the initial lawyer (L1) to transfer primary responsibility 

in the client matter to L2.  But, our analysis is based on L1’s continuing to 

serve as lead counsel to the client.  

Our third assumption flows from the second.  As lead attorney who is 

monitoring L2’s services, L1 will be well-positioned to report to the client on 

L2’s activities.  We do not suggest that it would be difficult for L2 to com-

municate with the client but simply that L1 has sufficient information on 

L2’s activities to do so. 

With these assumptions in mind, we will address the following questions 

for each of our five scenarios:  

 

i. Is it ever legitimate for L1 alone to communicate L2’s activi-

ties to the client, or does L2 always have a duty to separately 

report?  

ii. Must L1 and L2 obtain the client’s consent as to how commu-

nications will be handled?  

 

In our analysis, we will make regular references to Part IV(A) of this article. 

  

1.  Scenario 1.  L2 is engaged as co-counsel to share responsibility with 

L1 in a matter because of its size or complexity.  

 

 In Part IV(A), Scenario 1, we strongly suggested that bringing in L2 as co-

counsel will require L1 to inform the client and obtain the client’s consent.  
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As to the working phase, Rule 1.4 requires a lawyer to do all of the follow-

ing: 

 

i. “promptly inform the client” when informed consent is re-

quired;
110

 

ii. “reasonably consult” as to how the client’s objectives are 

to be accomplished;
111

  

iii. “keep the client reasonably informed about the status of 

the matter;”
112

 

iv. “promptly comply with reasonable requests for infor-

mation;”
113

 

v. “consult with the client” regarding ethical limitations on 

the lawyer’s activities;
114

 and 

vi. explain the matter sufficiently for the client to make “in-

formed decisions regarding the representation.”
115

 

  

As worded, Rule 1.4 imposes these obligations on both L1 and L2 be-

cause each of them is counsel to the client.
116

  Neither the Rule nor any of its 

Comments specifically provides for either lawyer to report on behalf of the 

other.  It could be argued that the reasonableness standard of Rule 1.4, par-

ticularly as expressed in Rule 1.4(a)(3), would be met if L2 were to rely on 

L1 to keep the client informed about L2’s activities.  On the other hand, the 

reasonableness standard may simply be descriptive of the character and fre-

quency of the information conveyed, with each lawyer always being respon-

sible for keeping the client “reasonably informed.”  In the end, Rule 1.4 does 

not prohibit L2 from allowing L1 to do the communicating, but it provides 

little concrete support for the practice. 

Another basis for specifically assigning the lawyers’ reporting responsi-

bilities may be Rule 1.2, which addresses the “scope of representation.”
117

  

Rule 1.2(a) states:  “A lawyer may take such action on behalf of the client as 

is impliedly authorized to carry out the representation.”
118

  If, for example, 

previous representation of the client by L1 involved L1’s reporting on the 

activities of another co-counsel, then L1 may justifiably believe that there is 

implied authorization to do so again.  Beyond such implication, Comment 3 
  

 110. MRPC 1.4 (a)(1) (1983). 

 111. Such consultation under Rule 1.4 is referred to in Rule 1.2(a).  MRPC R. 1.4 (a)(2) (1983); Id. at 

1.2(a).   

 112. MRPC R. 1.4(a)(3) (1983). 

 113. Id. at 1.4(a)(4). 

 114. Id. at 1.4(a)(5). 

 115. Id. at 1.4(b). 

 116. Id. 1.4. 

 117. Id. at 1.2. 

 118. MRPC R. 1.2(a) (1983). 
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to Rule 1.2 states:  “At the outset of a representation, the client may authorize 

the lawyer to take specific action on the client’s behalf without further con-

sultation.”
119

  This might well include specific authorization to L1 to handle 

all communications for both L1 and L2.  The challenge to these arguments is 

that both Rule 1.2(a) and Comment 3 deal with action taken on behalf of the 

client, rather than on behalf of another attorney.  To apply, the Rule and 

Comment would have to be interpreted broadly to include any action taken in 

managing the client’s matter.  Furthermore, L2 may want written verification 

from the client of L1’s reporting authority, rather than accepting L1’s word 

that such authority is implied or has been explicitly given to L1. 

A somewhat more persuasive authority for delegation of L2’s responsi-

bilities under Rule 1.4 is found in Rule 1.2(c), which permits a lawyer to 

“limit the scope of the representation if the limitation is reasonable under the 

circumstances and the client gives informed consent.”
120

  Arguably, the client 

can simply agree that the services to be provided by L2 do not include report-

ing directly to the client, but rather communicating through L1.  Practically 

speaking, this makes eminent sense, and many clients would likely prefer to 

have all communications directed to them through a single person—their 

lead counsel, L1.  Nevertheless, it is important to recognize that Rule 1.2(c) 

refers to the “scope of the representation” and not to the scope of a lawyer’s 

ethical duties.
121

  Comment 6 to the Rule supports this cautionary note, as it 

focuses on limiting the subject matter of the representation and the means 

employed by the lawyer.
122

  Comment 7 is even more on-point, stating that a 

brief consultation is nevertheless subject to the lawyer’s duty of competence; 

however, the Comment adds that limiting the scope of representation “is a 

factor to be considered when determining the legal knowledge, skill, thor-

oughness, and preparation reasonably necessary for the representation.”
123

  
  

 119. Id. at 1.2 cmt. 3. 

 120. Id. at 1.2(c). 

 121. Id. 

 122. Rule 1.2 cmt. 6 states:  

The scope of services to be provided by a lawyer may be limited by agreement with the 

client or by the terms under which the lawyer’s services are made available to the client.  

When a lawyer has been retained by an insurer to represent an insured, for example, the 

representation may be limited to matters related to the insurance coverage.  A limited rep-

resentation may be appropriate because the client has limited objectives for the represen-

tation.  In addition, the terms upon which representation is undertaken may exclude spe-

cific means that might otherwise be used to accomplish the client’s objectives.  Such 

limitations may exclude actions that the client thinks are too costly or that the lawyer re-

gards as repugnant or imprudent. 

Id. at 1.2 cmt. 6. 

 123. Rule 1.2 cmt. 7 states the following:  

Although this Rule affords the lawyer and client substantial latitude to limit the represen-

tation, the limitation must be reasonable under the circumstances.  If, for example, a cli-

ent’s objective is limited to securing general information about the law the client needs in 

order to handle a common and typically uncomplicated legal problem, the lawyer and cli-

ent may agree that the lawyer’s services will be limited to a brief telephone consultation.  
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In the end, Rules 1.4 and 1.2 do not prohibit L2 from allowing L1 to 

communicate to the client on L2’s behalf.  Rule 1.2(c) arguably requires the 

means of fulfilling L2’s duties under Rule 1.4 to be reasonable, and Rule 

1.2(c) also requires the client’s informed consent.
124

  The Rule does not man-

date that such consent be in writing, but both lawyers—and especially L2—

would be well-advised to obtain written consent. 

 

2.  Scenario 2.  L2 is engaged on a temporary basis to assist L1 in staff-

ing a matter.  

 

The analysis of Scenario 2 in Part IV(A), primarily based on ABA For-

mal Opinion 88-356,
125

 concluded that L1’s engagement of L2 as temporary 

counsel need not be disclosed to L1’s client if:  (1) L1 maintains direct su-

pervision over L2’s work; (2) L1 does not pass L2’s fees along to the client; 

and (3) L1 does not split the fee with L2.  If any of these factors is absent, L1 

should disclose the arrangement and obtain the client’s consent.  A fee-split 

will require written consent under Rule 1.5(e)(2).  With regard to Rule 1.4 

communication duties during the representation, the analysis of Scenario 1 in 

Part IV(B) is generally applicable, but Scenario 2 offers additional considera-

tions. 

From the perspective of L1, the decision not to disclose the engagement 

of L2 leads to two necessary conclusions.  First, and consistent with Opinion 

88-356, L1 may view L2 as a quasi-employee, and since L1 is paying for 

L2’s services, L1 will simply adopt L2’s work product as L1’s.  Second, L1 

will bear the full responsibility to inform the client of the results of all the 

lawyers’ activities, regardless of who has carried them out.  Nevertheless, as 

Scenario 2 is analyzed in Part IV(A), complications may arise for L1 if he or 

she decides to relax the supervision of L2, charge the client for L2’s fees, or 

split fees with L2.  If L1 finds it necessary to disclose the engagement of L2 

to the client, then after such disclosure, the Part IV(B), Scenario 1 analysis of 

Rule 1.4 communication responsibilities will be applicable. 

 For L2 the perspective is different, and L2’s duty to communicate with the 

client will first depend on whether L2 knows the client’s identity.  If L2 does 

not know who the underlying client is, then L2’s client is effectively L1, and 

L2 should be entitled to communicate only with L1.  A lawyer cannot pro-

  

Such a limitation, however, would not be reasonable if the time allotted was not sufficient 

to yield advice upon which the client could rely.  Although an agreement for a limited 

representation does not exempt a lawyer from the duty to provide competent representa-

tion, the limitation is a factor to be considered when determining the legal knowledge, 

skill, thoroughness, and preparation reasonably necessary for the representation.   

Id. at 1.2 cmt. 7. 

 124. Id. at. 1.2(c). 

 125. Opinion 88-356, supra note 33. 
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vide information to an unknown person, and the burden should be entirely on 

L1 to meet the requirements of Rule 1.4 as to L1’s client.  

On the other hand, if L2 knows who the client is, then L2 would be well-

advised to analyze the situation under Opinion 88-356.  The reason for such 

analysis is that L2 will want to avoid being implicated in a violation of the 

Opinion by L1.  At the outset, L2 should ask whether L1 has informed the 

client of L2’s engagement and whether the client has consented.  This inquiry 

may elicit one of several responses.  First, if L1 has not informed the client, 

L2 should ask L1 for assurances that the requirements of the Opinion will be 

met as to direct supervision, charging L2’s fees to the client, and fee-

splitting.  Second, if the client has been informed and has consented (in writ-

ing, if a fee-split is involved) then L2 can be satisfied that L1 has complied 

with the disclosure requirements of the Opinion.  Third, in the unlikely event 

that L1 tells L2 that the client has been informed and does not consent, then 

obviously neither L2 nor L1 should proceed. 

If L2 knows the client’s identity and has determined that L1 has properly 

handled the matter of disclosure to the client, then L2 would do well to ask 

for further assurances as to L2’s ensuing responsibilities under Rule 1.4.  For 

example, if no disclosure has been made to the client, then L2 could appro-

priately ask for a written instruction from L1 to communicate solely with L1, 

along with L1’s undertaking to keep the client informed as required by Rule 

1.4.  If, on the other hand, L1 has obtained the client’s approval to the limited 

engagement of L2, then it would seem reasonable for L2 to ask for the cli-

ent’s further consent that L2 be permitted to direct all communications to and 

through L1.  The client’s response to such a request will either establish that 

L2 must in fact communicate directly with the client, or it will relieve L2 of 

direct reporting responsibilities.  If L2’s duty under Rule 1.4 is to be partially 

or fully relieved, the deviation from the Rule must be consistent with the 

analysis in Part IV(B), Scenario 1. 

The foregoing analysis reflects a reasonable reading of Opinion 88-356 

and a lawyer’s duties under Rule 1.4.  At the same time, the conclusions 

seem unrealistic.  In actual practice, how many lawyers who provide tempo-

rary services on a contract basis will have the moxie to ask the hiring lawyer 

for assurances that the engagement complies with Opinion 88-356?  How 

many temporary lawyers will hold out for a consent letter from the underly-

ing client?  At best, L2 may wish to develop a brief engagement letter to be 

signed by L1 and containing undertakings by L1 to:  (1) disclose the en-

gagement to the client if L1 determines disclosure to be necessary; and (2) 

carry out all ensuing communications with the client. 
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3.  Scenario 3.  L2 is engaged as an expert consultant to strategize and 

advise on a matter.  

 

In Part IV(A), our analysis of Scenario 3 describes an expert consultant 

as an attorney who is retained to assist L1 on a limited basis by giving spe-

cialized advice on the client’s matter.  Regardless of the limited role played 

by the expert consultant, ABA Formal Opinion 97-407 concludes that he or 

she is an advocate for the client and “occupies the role of co-counsel” to the 

client.
126

 

As a type of co-counsel, expert consultant L2 will have ongoing Rule 1.4 

communication duties similar to those of co-counsel in Scenario 1 of this 

Part IV(B).  As described in Scenario 1, Rules 1.4 and 1.2 can be interpreted 

to permit L2 to communicate through L1, rather than directly to the client.  If 

such channeling of communications is reasonable for co-counsel in general, 

then the more limited role of the expert consultant would seem to make it 

even more reasonable to allow L2 to communicate through L1.  Even so, L1 

and L2 must bear in mind that under Rule 1.2(c), a limitation in the scope of 

representation requires the client’s informed consent.
127

 

 

4.  Scenario 4.  L2 serves as an informal consultant to L1. 

 

The analysis of Scenario 4 in Part IV(A) describes the contact between 

L1 and L2 as brief and informal, with L2 simply providing knowledge and 

perspective to L1.  L2 is unlikely to be paid, but if so, we assumed that L1 

will not pass the cost along to L1’s client.  The beneficiary of L2’s activity is 

primarily L1, whose competence may be enhanced by the advice received.  

The client does benefit, but only because L1 is better able to handle the client 

matter.  We noted that ABA Formal Opinion 98-411 specifically endorses 

such consultation as part of L1’s professional development.
128

  The Opinion 

also suggests that informal consultations be done on a hypothetical basis to 

avoid problems of confidentiality and conflict of interest, and to further avoid 

any need to obtain the client’s consent for the consultation.
129

  Overall, we 

concluded that the client need not be informed about the informal consulta-

tion. 

If the client need not be informed that consultation will take place, then 

L1 should not be required to communicate the advice he or she receives from 

L2.  This assumes that the consultation will be brief, informal, and hypothet-

ical, and that L2 will not receive confidential information or even learn the 

  

 126. Opinion 97–407, supra note 36. 

 127. MRPC. R. 1.2(c) (1983). 

 128. Opinion 98–411, supra note 45. 

 129. Id.  
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client’s identity.  If, of course, the initial discussion leads to more sharing of 

information with L2 and a more active role for L2, then the analysis of Sce-

nario 3 (Expert Consultant) might well be applicable.  Under certain circum-

stances, the analyses of Scenario 1 (Co-Counsel) or Scenario 2 (Temporary 

Assistant) may also be relevant. 

 

5.  Scenario 5.  L2 is engaged as local counsel in a matter being han-

dled by L1.  

 

As noted in Part IV(A), in Scenario 5, the attorney engaged as local 

counsel could assume responsibilities like those of L2 in any of Scenarios 1–

4.  As a result, analysis of the ongoing communication duties of both L1 and 

L2 may be found in the preceding four sections of Part IV(B). 

 
C. When Must L2 Communicate with the Client Despite an Arrangement to 

the Contrary? 

 

In Part IV(B) we concluded that the Rules do not prohibit an arrange-

ment in which L2 reports his or her activities to L1, with L1 assuming the 

responsibility to handle all communications with the client.  Let us now as-

sume that L2 has in fact been engaged and that both L1 and L2 understand 

that L2 will communicate only with L1.  The next question for analysis is 

whether there may be a situation in which L2 has an obligation to deviate 

from the arrangement and contact the client directly.  

 What might happen to make it unreasonable for L2 to continue communi-

cating through L1?  Obviously, if the client has consented to the arrange-

ment, the client may revoke the consent.
130

  A more challenging situation will 

be one in which the client has not rescinded previous approval and has not 

indicated dissatisfaction with the existing reporting arrangements.  What if, 

in that case, L2 independently determines that L1 is improperly representing 

the client?  May L2 then “go around” L1 and make direct contact with the 

client?  Must L2 do so?  Some guidance can be found in the Rules and in 

case law. 

 

1. The Fluid Concept of Reasonableness Under the Model Rules 

 

As we observed in Part IV(B), Scenario 1, the Rules do not explicitly 

permit L2 to communicate through L1.  However, some justification for the 

practice may be found in Rule 1.2(c), which permits a lawyer to limit the 

scope of representation if “reasonable under the circumstances and the client 

  

 130. MRPC R. 1.2 cmt. 3 (1983). 
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gives informed consent.”
131

  Comment 3 to Rule 1.2 offers the following 

perspective: 

 

At the outset of a representation, the client may authorize the law-

yer to take specific action on the client’s behalf without further 

consultation.  Absent a material change in circumstances and sub-

ject to Rule 1.4, a lawyer may rely on such an advance authoriza-

tion.
132

 

 

To the extent that the lawyers have determined (with or without client 

approval) that an L2-to-L1 chain of communication is appropriate, it is en-

tirely possible that later developments may require a reassessment of the ar-

rangement.  Comment 3 to Rule 1.2 suggests that both L1 and L2 should 

consider from time to time whether the delegation of reporting responsibili-

ties to L1 continues to be appropriate.  If L2 determines that L1 is not proper-

ly representing the client, L2 would do well to consider this a change of cir-

cumstances with regard to reporting through L1.  

The change-in-circumstances concern is also relevant to Rule 1.4.  In 

Part IV(B), Scenario 1, we observed that Rule 1.4(a)(3) requires a lawyer to 

“keep the client reasonably informed,” while Rule 1.4(b) requires explaining 

a matter “to the extent reasonably necessary to permit the client to make 

informed decisions regarding the representation.”
133

  We have argued that the 

reasonableness standard supports the propriety of channeling L2’s communi-

cations through L1.  However, what is “reasonable” depends on the circum-

stances at each point in the representation, and an arrangement that is reason-

able at one point may well cease to be so at a later time. 

Moving beyond Rules 1.2 and 1.4, we can find a useful standard in Rule 

3.3, which prohibits a lawyer from introducing into a proceeding any “evi-

dence that the lawyer knows to be false.”
134

  Comment 8 draws a distinction 

between what a lawyer knows to be false (this cannot be introduced into evi-

dence) and what a lawyer reasonably believes to be false (introduction of 

such evidence is not prohibited).
135

  The Comment tries to avoid pure subjec-

tivity in assessing knowledge versus reasonable belief by stating that the 

lawyer’s knowledge “can be inferred from the circumstances.”
136

  The Com-
  

 131. Id. at 1.2(c). 

 132. Id. at 1.2 cmt. 3 (emphasis added). Rule 1.2 cmt. 3 concludes that “ [t]he client may, however, 

revoke such authority at any time.”  Id.  This is straightforward, and our analysis will not address revoca-

tion by the client. 

 133. Id. at 1.4(a)(3) (emphasis added); Id. at 1.4(b).  

 134. MRPC R. 3.3(a)(3) (1983). 

 135. Id.at 3.3 cmt. 8. 

 136. Id.  This statement reflects the definition of “knows” in Rule 1.0(f):  “‘Knowingly,’ ‘known,’ or 

‘knows’ denotes actual knowledge of the fact in question.  A person’s knowledge may be inferred from 

the circumstances.”  Id. at 1.0(f). 
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ment ends with the pointed admonition that a lawyer “cannot ignore an obvi-

ous falsehood.”
137

  The same standard can be applied with regard to whether 

L1’s improper behavior should cause L2 to stop communicating through L1 

and report directly to the client.  L2 may be reluctant to blow the whistle on 

L1, especially if L1 has brought L2 into the matter, and so L2 may prefer 

look the other way.  However, under the standard of Comment 8 to Rule 3.3, 

L2 may not ignore the situation if L1’s malfeasance is obvious.  

Finally, we may ask whether a lawyer’s general obligation to report an-

other lawyer’s misconduct would compel L2 to inform the client of L1’s 

improper behavior.  Rule 8.3 requires such reporting, but with two significant 

limitations.  First, Rule 8.3 applies only if the conduct “raises a substantial 

question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in 

other respects.”
138

  There may be circumstances in which L2 determines that 

L1’s behavior on a matter is egregious enough to require a report to discipli-

nary authorities, but L1’s actions may affect the existing client only and not 

raise a Rule 8.3 “substantial question.”  The second limitation is that the duty 

under Rule 8.3 is to report to “the appropriate professional authority.”
139

  It 

does not impel a lawyer to inform the affected client.  In the end, Rule 8.3 

describes an obligation to the legal system, while in our discussion L2 is 

faced with more immediate and specific ethical duties to a particular client 

on whose behalf L2 has been engaged.  Rule 8.3 may suggest a policy of 

reporting misbehavior to whomever is affected, but as written, it is not spe-

cifically crafted to require communicating with a client.
140

 

 

2. How the Courts Have Ruled 

 

The question of when an attorney must inform the client of co-counsel’s 

malfeasance has been addressed by several courts.  A useful analysis has 

been offered by the Fifth Circuit in Curb Records v. Adams & Reese 

L.L.P.,
141

 a case in which a music producer, Curb, was sued for copyright 

infringement in the United States District Court for the Eastern District of 

Louisiana.
142

  Curb retained a California lawyer, who we will refer to as L1, 

  

 137. Id. at 3.3 cmt. 8. 

 138. Id. at 8.3(a). 

 139. Id. 

 140. Id.  Reliance on Rule 8.3(a) has been questioned in Richmond, supra note 2, at 504–05.  Richmond 

argues that the Rule may be applicable in a case involving misappropriation (i.e., conduct that “raises a 

substantial question” as to a lawyer’s “honesty, trustworthiness or fitness as a lawyer in other respects”), 

but he argues that the Rule should not apply in “an isolated incident of negligence.”  Richmond, supra 

note 2, at 504–05.  He also observes that the Rule does not require reporting to a client, but to bar authori-

ties.  Id.  

 141. No. 98-31360, 1999 WL 1240800 (5th Cir. Nov. 29, 1999). 

 142. Id. at *1. 
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as lead counsel to defend the case.
143

  L1 was required to retain local Louisi-

ana counsel, and Curb authorized L1 to do so and “to limit local counsel’s 

authority as he saw fit.”
144

  Thus, L1 retained L2, whose role was limited to 

receiving pleadings and forwarding them to L1, plus filing and serving plead-

ings received from L1.  L1 specifically instructed L2 to have no direct con-

tact with Curb.
145

  

As the case proceeded, L2 duly forwarded discovery requests to L1, who 

failed to respond, and L2 became aware of such failure.
146

  Ultimately, the 

District Court imposed harsh discovery sanctions against Curb by striking 

Curb’s defenses in the case.
147

  As a result, Curb was forced into an unfavor-

able settlement with the plaintiffs.
148

  Curb then filed a malpractice suit 

against L2, but the District Court dismissed the case.
149

  Referring specifical-

ly to L1’s instructions that L2 should have no contact with Curb, the court 

held that L2 had “absolutely no superior duty to disregard and violate the 

terms” on which L2 had been retained.
150

 

In a de novo review, the Fifth Circuit reversed the dismissal, reinstating 

the claim against L2.
151

  In essence, the appellate panel rejected the District 

Court’s reliance on contract principles to determine L2’s duties to Curb, stat-

ing that the attorney-client relationship “superinduces a trust status of the 

highest order . . . strictest fidelity and honor.”
152

  Referring to Louisiana’s 

MRPC 1.4, the court found that local counsel “owes an inherent nondelega-

ble duty to report directly to [the] client any known instances of malfeasance 

or misfeasance on the part of lead counsel that an objectively reasonable 

lawyer in the locality would conclude are seriously prejudicial to the client’s 

interests.”
153

 

To avoid impractical results from this pronouncement, the Court noted 

that L2’s duty must be kept in perspective:  “[I]t is clear that when the client 

has vested lead counsel with primary responsibility for controlling and con-

ducting the litigation, local counsel’s direct obligations to the client are sub-

stantially lessened.”
154

  Under this lessened obligation, local counsel need not 

  

 143. Id. 

 144. Id. at *2. 

 145. Id. 

 146. Id. at *1. 

 147. Curb Records, 1999 WL 1240800, at *1. 

 148. Id.   

 149. Id. 

 150. Id. at *3. 

 151. Id. at *1. 

 152. Id. at *1.    

 153. Curb Records, 1999 WL 1240800, at *6. 

 154. Id.  
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feel impelled to closely monitor lead counsel’s work
155

 and need not notify 

the client if he or she “disagrees with the professional judgment exercised 

and/or strategies pursued by lead counsel so long as those judgments and 

strategies lie somewhere on the spectrum of norms.”
156

  Nevertheless, the 

Court reiterated its conclusion that the  “Louisiana Rules of Professional 

Conduct do not allow local counsel to turn a blind eye toward the willful 

disregard of court orders by lead counsel when it should be evident to him 

that such conduct will seriously prejudice the client’s interests.”
157

  

Consistent with the analysis of Curb Records, but reaching the opposite 

result, is the New Jersey Appellate decision in Masone v. Levine.
158

  In that 

case, a client being sued for causing environmental damage wished to retain 

lead counsel from out of state (L1).
159

  L1 was admitted pro hac vice, but he 

was required to affiliate local New Jersey counsel, L2.
160

  During the course 

of settlement negotiations, L1 falsely told the client that the claim against it 

was covered by insurance.
161

  L2 was not aware that L1 was lying.
162

  Even-

tually, the client sued both attorneys for malpractice.
163

  As to L2, the client 

argued that L1’s malfeasance should be imputed to L2 because the court rule 

that permitted L1’s temporary admission stated that the local attorney would 

be “responsible for . . . the conduct of the cause and of the admitted attorney 

therein.”
164

  The trial court dismissed the claim, and the client appealed.
165

 

The Appellate Court affirmed the dismissal because to do otherwise 

would be “to interpret the rule charging local counsel with responsibility for 

the course of the litigation as imposing virtually absolute liability on local 

counsel for the misdeeds of pro hac vice counsel.”
166

  The court easily distin-

guished several other New Jersey cases in which local counsel had been 

  

 155. Id.  The court cited favorably an Eighth Circuit opinion, interpreting Minnesota law, that local 

counsel “does not automatically incur a duty of care with regard to the entire litigation.”  Macawber 

Eng’g, Inc. v. Robson & Miller, 47 F.3d 253, 257 (8th Cir. 1995). 

 156. Curb Records, 1999 WL 1240800, at *6. 

 157. Id.  A similar case involved two local attorneys representing the same client and estate.  Estate of 

Spencer v. Gavin, 946 A.2d 1051, 1054–59 (N.J. Super. Ct. App. Div. 2008).  L2, who was providing 

limited services, became aware that L1 was misappropriating funds from the client.  Id. at 1058–60.  L2 

did not participate in the malfeasance, but failed to inform the client of L1’s behavior.  Id.  The New 

Jersey Appellate Court found a cause of action against L2.  Id. at 1069.  The court based its ruling in part 

on Rule 1.4, but it also found support in Rule 8.3(a), the duty of a lawyer to report another lawyer’s ethical 

violations.  Id.  The court’s reference to Rule 8.3(a) has been questioned in Richmond, supra note 2, at 

504–05. 

 158. 887 A.2d 1191 (N.J. Super. Ct. App. Div. 2005). 

 159. Id. at 1192–93. 

 160. Id. 

 161. Id. at 1193–94. 

 162. Id. 

 163. Id. at 1194. 

 164. Masone, 887 A.2d at 1196. 

 165. Id. at 1192–93. 

 166. Id. at 1196–97.  
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found liable because in each of them the local attorney had actively partici-

pated in the improper behavior of lead counsel.
167

 

 

3.  Summarizing the Rules and Case Law 

 

As we have seen, the Rules and the selected cases do offer guidance to 

an attorney who contemplates serving as L2 and communicating through L1.  

The principles may be summarized as follows:  

 

i. L2 may assume a limited role in a matter in which L1 serves 

as lead counsel.  If assigned a limited role, L2 has no duty to 

closely monitor L1’s activities. 

 

ii. It is legitimate for L2 to report to L1 rather than to the client, 

but it is best if the client explicitly consents. 

 

iii. L2 should be sensitive to changes in circumstances that may 

raise doubts as to whether the agreed flow of 

communications is still appropriate. 

 

iv. If L2 ordinarily reports to L1, then L2 has no duty to 

communicate with the client if L2 simply disagrees with the 

way L1 is handling the matter. 

 

v. Regardless of the existing arrangements, L2 has an ethical 

obligation under Rule 1.4 to inform the client if L2 becomes 

aware that L1’s activities are harming the client. 

 

vi. L2 may be liable to the client if L2 becomes aware of L1’s 

harmful behavior and takes no action to inform the client.  

L2 will not be liable if L2 is unaware of the harmful 

behavior. 

 

Assuming an arrangement in which L2 is asked to communicate through 

L1, these six principles should apply comfortably to Scenario 1 (Co-Counsel) 

and Scenario 3 (Expert Consultant).  The principles may also govern Scenar-

io 2 (Temporary Assistant) and Scenario 4 (Informal Consultant), but only if 

  

 167. Id. (citing Maldonado v. New Jersey ex rel. Admin. Office of Courts-Prob. Div., 225 F.R.D. 120 

(D.N.J. 2004); Ingemi v. Pelino & Lentz, 866 F. Supp. 156 (D.N.J 1994); Itel Containers Int’l Corp. v. 

Puerto Rico  Marine Mgmt., Inc., 108 F.R.D. 96, 99, 104-05 (D.N.J. 1985)); see also Richmond, supra 

note 2, at 495–500 for additional analysis of Curb Records, 1999 WL 1240800, and Masone, 887 A.2d 

1191, along with practical advice for local counsel. 
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L2 knows the identity of the client.  If the client is unknown to L2, it would 

make no sense for a court to find that L2 has a duty to communicate with the 

person L1 is representing.  In Scenario 5 (Local Counsel), L2 can assume 

responsibilities similar to those in any of the other four scenarios, and the 

application of the six principles will depend on L2’s actual functions. 

 
V.  THE SHORTCOMINGS OF THE RULES AND WHAT TO DO ABOUT THEM 

 

The analysis in Part IV has uncovered a number of shortcomings in the 

Rules with respect to the affiliation of L2 in a matter and with regard to the 

assignment of communication responsibilities as between L1 and L2.  The 

shortcomings may be consolidated into two points of concern, for which so-

lutions are offered by means of new Comments to Rules 1.2 and 1.4.  

  

Shortcoming #1.  There is no requirement for L1 or L2 to inform the 

client that L2 is being engaged in a matter being handled by L1.  This prob-

lem was identified in Part IV(A) of this article. 

 

Proposed Solution.  The following Comment should be added to 

Rule 1.2, following current Comment 4: 

 

A lawyer should obtain the client’s informed consent, preferably in 

writing, before affiliating in the client matter a second attorney from 

a different law firm.  Covered affiliations include the engagement of 

local counsel in a different jurisdiction, co-counsel to share responsi-

bilities in a matter, and an expert consultant to strategize and advise 

on a matter.  Such consent need not be obtained if: (1) the first law-

yer seeks only a brief, informal consultation with the second lawyer; 

or (2) the second lawyer provides limited, temporary assistance un-

der close supervision by the first lawyer.  Nevertheless, whenever the 

second lawyer’s fees are charged to the client, or when a consultation 

involves the disclosure of privileged information, the client’s in-

formed consent should be obtained with regard to the affiliation.  

Where consent should be obtained, the second lawyer should take 

reasonable steps to determine that the consent has been granted.  This 

Comment does not address a lawyer’s consultation with a second 

lawyer for ethics advice.  

 

Analysis.  This new Comment would address Scenario 1 (Co-

Counsel), Scenario 2 (Temporary Assistant), Scenario 3 (Expert Consultant), 

Scenario 4 (Informal Consultant), and Scenario 5 (Local Counsel).  The pro-

posals are consistent with ABA Formal Opinions 88-356 (temporary law-
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yers), 97-407 (expert consultant), and 98-411 (lawyer-to-lawyer consulta-

tion). 

 

Shortcoming #2.  It is unclear whether the permissible limitation on 

the scope of representation under Rule 1.2(c) includes limitations on the 

means and extent of communication with a client.  This gap in the Rules af-

fects both single-lawyer and multiple-lawyer situations.  These concerns 

were raised in Parts III(B)(2), IV(B), and IV(C) of this article. 

 

Proposed Solution.  The following Comment should be added to 

Rule 1.2, following current Comment 8:  

 

The means and frequency of communication from a lawyer to a cli-

ent may be limited, provided that the limitation is reasonable under 

the circumstances and the client provides informed consent to the ar-

rangement, preferably in writing.  See Comment ___ to Rule 1.4.  

[Reference is to the proposal immediately following.] 

 

In addition, the following Comment should be added to Rule 1.4, follow-

ing current Comment 4: 

 

As provided in Comment ____ to Rule 1.2, the means and frequency 

of communication from a lawyer to a client may be limited by 

agreement.  A permitted limitation would include the assignment of 

communication responsibilities to one lawyer in a situation in which 

representation on a client matter is being carried out by lawyers in 

more than one law firm.  The lawyer who, by agreement, does not 

have the communication responsibility, nevertheless retains a duty to 

report directly to the client if the lawyer reasonably believes that the 

reporting lawyer is violating these Rules or is otherwise causing ac-

tionable harm to the client. 

 

Analysis. These new Comments can be applied to all of our scenari-

os in conjunction with the Comments proposed above for Shortcoming #1.  

The proposals are consistent with the case law described in Part IV(C)(2) of 

this article. 

As an alternative to these new Comments, the ABA might opt for a new 

rule more broadly governing multiple-lawyer situations.  As noted in Part 

III(A) of this article, references to affiliated attorneys may currently be found 

in Comments to Rules 1.1 and 1.6, and in Rules 1.5, 5.1, and 5.5 and their 
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respective Comments.
168

  The ABA might consider adding a new Rule 1.19 

at the end of the section on the client-lawyer relationship.  Such a rule could 

cover client consent to the affiliation of L2 and the assignment of communi-

cation responsibilities, consistent with the Comments proposed above.  The 

rule could also address supervisory responsibilities between the two lawyers 

and how each lawyer must address conflicts of interest, confidentiality, and 

other duties under the Rules.  

If the task of drafting new comments or a new rule goes beyond what the 

ABA is willing to do, then the Committee on Ethics and Professional Re-

sponsibility should at least issue a Formal Opinion to address the concerns 

raised in this article.  Such an Opinion could supplement and expand upon 

Formal Opinions 88-356 (temporary lawyers), 97-407 (expert consultant), 

and 98-411 (lawyer-to-lawyer consultation). 

 

VI.  CONCLUSION 

 
The Rules of Professional Conduct cannot, and need not, cover every ob-

ligation of an attorney to his or her client.  Nevertheless, as this article has 

demonstrated, the Rules should address whether L1 must inform the client 

when affiliating a second attorney to act as co-counsel, temporary assistant, 

expert consultant, informal consultant, or local counsel.  Similarly, the Rules 

should be expanded to allow limitations on the scope of lawyer-client com-

munications and to permit assigning communication responsibilities in mul-

tiple-lawyer situations.  These additions to the MRPC will offer needed guid-

ance and reflect the realities of contemporary law practice. 

 

 

 

 

 

 

 

  

 168. MRPC R. 1.1 (1983); Id. at 1.5; Id. at 1.6; Id. at 5.1; Id. at 5.5. 
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I. What are the rules of the road for “local counsel’? 

A. Recent economic trends and the move toward greater disaggregation of le-

gal services have driven a seeming increase in the use and participation of 

local counsel in a variety of legal matters.  

1. See Molly E. Crane, Let’s Be Reasonable About It: Defining the 

Reasonable Inquiry in an Age of Disaggregation, 23 Geo. J. Legal 

Ethics 555, 559-560 (describing how clients may hire multiple 

firms for different tasks, with one firm in charge of planning and 

taking depositions, while another heads the discovery team; “Local 

counsel is primarily responsible for instituting the national strategy 

at the local trial level. Hiring local counsel for the trial is advanta-

geous as local counsel often possesses expertise on local laws and 

practice and will usually be more familiar with local judges, juries, 

and opposing counsel. Local counsel may also be retained to com-

ply with local rules requiring an attorney associated with the bar in 

that jurisdiction to file papers in court.”).  

B. When another law firm approaches you to serve as local counsel in a liti-

gation matter or transaction, you might automatically assume that the en-

gagement is a limited one.  In order to minimize expenses, lead counsel 

might instruct you to carry out only limited tasks.  You might not be given 

the full background or all the facts.  You might not ever have direct con-

tact with the client; with all communications filtered through the lead 

counsel (often an out-of-town firm), you might even come to assume that 

the law firm that contacted you is your “client.”  

1. None of these assumptions is necessarily a safe one. 

2. In fact, unless you expressly provide to the contrary (in writing), 

the most prudent course is to assume that your duties are co-

extensive with lead counsel’s, and that your client is the person or 

entity who your services are benefiting – not the law firm that con-

tacts you, or even actually hires you.   
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3. The ABA’s Model Rules of Professional Conduct, now adopted in 

some form across the country, make no distinction between the 

ethical duties of “local counsel” and “lead counsel.” 

C. Running aground on these points can lead to professional discipline. 

1. In Bank of New York v. Aponte, 2013-Ohio-4360 (7th Dist. Ohio 

App. Sept. 24, 2013), a law firm representing a lender hired a law-

yer to serve as local counsel in obtaining a default judgment 

against borrowers in a residential foreclosure case.  Nine months 

later, the same lawyer represented the couple in defending the 

foreclosure action brought by the lender. 

a. The Ohio trial court granted the lender’s motion to disqual-

ify the lawyer.  On appeal, the lawyer argued that he was 

only providing local counsel services to the law firm that 

had hired him, and that he never represented the lender. 

b. In fact, in the initial engagement, the lawyer had sent his 

fee bills solely to the law firm, had no contact with the 

lender, and had “no authority” to advocate positions on the 

lender’s behalf. 

c. The appeals court upheld the disqualification, ruling that 

the lender reasonably believed the lawyer was its client, 

and that by subsequently defending the couple in the fore-

closure action, the lawyer was engaged in representation 

adverse to his former client (the lender) in the same matter 

in which the lawyer had formerly represented the lender. 

d. This violated Ohio’s version of Rule 1.9 of the Model 

Rules of Professional Conduct (“Duties to Former Cli-

ents”).   

e. Based on these facts, the lawyer subsequently consented to 

discipline from the Ohio Supreme Court consisting of a 

public reprimand.  Disciplinary Counsel v. Broyles, 145 

Ohio St. 3d 344, 2015-Ohio-4442 (2015).  

2. See also In Re Fay, No. 14-BG-7 (D.C. Ct. App. Mar. 19, 2015) 

(informal admonition for attorney who assumed responsibility 

comparable to serving as local counsel when he allowed another 

lawyer to use his name and bar number to sign complaint, which 

was subsequently not properly served, leading to its dismissal; 

“Like local counsel facilitating the practice of an attorney admitted 

pro hac vice, respondent was responsible for Mr. Carter’s case in 

the event that Mr. Chasnoff failed to adequately pursue it.”; failure 

to act diligently was violation of several ethics rules).  

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents/
file:///C:/Users/rubinke/ND%20Office%20Echo/VAULT-TIIA8SF7/Bank%20of%20New%20York%20v.%20Aponte,%202013-Ohio-4360
http://www.supremecourt.ohio.gov/LegalResources/Rules/ProfConduct/profConductRules.pdf
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2015/2015-Ohio-4442.pdf
https://www.dccourts.gov/sites/default/files/pdf-opinions/14-BG-7.pdf
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D. A lawyer who fails to clarify the allocation of responsibility between local 

counsel and lead counsel can be subject to sanctions – or the client may 

be.   

1. See, e.g., Karen Rubin, “Client sanctioned for local counsel com-

munication screw-up,” The Law for Lawyers Today (Feb. 7, 2019) 

(discussing Seventh Ave. Inc. v. Shaff Int’l, Inc., 909 F.3d 878 (7th 

Cir. 2018), in which the court affirmed an order requiring the client 

to pay attorneys’ fees; local counsel failed to monitor court filings 

and therefore failed to attend a hearing on the opposing party’s 

motion to enforce settlement, apparently believing that lead coun-

sel would handle any post-settlement issues) (for regular updates 

on legal ethics issues, see The Law for Lawyers Today, an ABA 

Journal award-winning blog of Thompson Hine).  

E. Local counsel may also be subject to malpractice claims. 

1. See, e.g., Superior Diving v. Watts, 2011 U.S. Dist. LEXIS 87136, 

at *15 (E.D. La. Aug. 5, 2011) (plaintiffs argued that their mal-

practice claim against local counsel was not time-barred, because 

they initially assumed that “he was simply ‘local counsel,’ a virtual 

messenger boy with an office across the street from the Court-

house, who had no direct involvement in the investigation” giving 

rise to the malpractice; rejecting the argument, the court noted that 

“[T]he ‘professional status’ of ‘virtual messenger boy’…. does not 

exist for members of the bar who serve as counsel of record for a 

client …. all counsel had a professional duty to the client in the 

prior attorney-client relationship between [the client] and his for-

mer counsel.”). 

2. But see, e.g., Macawber Eng'g v. Robson & Miller, 47 F.3d 253, 

257 (8th Cir. 1995) (affirming dismissal of client’s negligence 

claim against local counsel who failed to insure that requests for 

admissions were answered; local counsel filed a petition for admis-

sion pro hac vice on behalf of lead counsel and subsequently per-

formed few tasks in the case; the requests for admission were not 

served on local counsel; when local counsel became aware of the 

requests, lead counsel assured local counsel that lead counsel 

would handle them; held:  summary judgment properly granted in 

favor of local counsel because there was no evidence that they had 

a duty to respond to the requests, and alleged negligent conduct fell 

outside limited scope of the attorney-client relationship; “Local 

counsel does not automatically incur a duty of care with regard to 

the entire litigation. When the client vests lead counsel with prima-

ry responsibility for the litigation, the duty of local counsel is lim-

ited.”). 

https://www.thelawforlawyerstoday.com/2019/02/client-sanctioned-for-local-counsels-communication-screw-up/
https://www.thelawforlawyerstoday.com/2019/02/client-sanctioned-for-local-counsels-communication-screw-up/
https://www.thelawforlawyerstoday.com/
https://www.thelawforlawyerstoday.com/


 -4- 

3. See also 1 Ronald E. Mallen & Jeffrey M. Smith, Legal Malprac-

tice § 5.53 at 587-89 (2017 ed.) (discussing cases) (“The designa-

tion of ‘local counsel’ is not a phrase of precise meaning. … If lo-

cal counsel desires to limit the scope of the undertaking, there 

should be an express agreement with the client.”).   

F.  Local counsel may be held to have acted improperly by being unaware of 

the substantive bases of the case or matter. 

1. See, e.g., Bvm Olenti, Inc. v. Huttinger, 2012 IL App (2d) 110918-

U, ¶ 55, 2013 Ill. App. Unpub. LEXIS 108 (Jan. 24, 2013) (affirm-

ing trial court’s order striking complaint filed by local counsel, 

which improperly represented lead counsel as having been admit-

ted pro hac vice; “Contrary to the dissent's position, local counsel 

does act incompetently if he files and signs a complaint that has 

been prepared by an attorney licensed in a different state and he 

has no substantive knowledge of the contents of the complaint that 

he has signed. Such an action would be a violation of the Illinois 

Rules of Professional Conduct. … Under such circumstances local 

counsel is not an ‘ignorant surrogate.’”  

G. Local counsel may have expansive duties that are defined under state or 

federal rules of court. 

1. See, e.g., Ingemi v. Pelino & Lentz, 866 F. Supp. 156, 162 (D.N.J. 

1994) (discussing district court local rule providing that local 

counsel is the counsel of record, and must serve all notices, orders 

and pleadings on any counsel admitted pro hac vice; “Even if pro 

hac vice attorneys attempt to delegate solely routine or ministerial 

tasks to local counsel, local counsel remains counsel of record and 

wittingly or unwittingly exposes itself to liability for penalties such 

as sanctions…. This court trusts that responsible local counsel is 

aware of the import of signing a pleading and a concomitant duty 

owed to clients.”).   

2. See, e.g. Alaska R. Civ. P. 81(a)(3) (“local counsel shall be primar-

ily responsible to the court for the conduct of all stages of the pro-

ceedings, and their authority shall be superior to that of attorneys 

permitted to appear [pro hac vice].”). 

3.  See, e.g., Kansas S. Ct. Rule 116(b) (when another lawyer is ad-

mitted pro hac vice, a Kansas “attorney of record” must be actively 

engaged in the case; sign all pleadings, documents, and briefs; be 

present throughout all court or administrative appearances; and at-

tend a deposition or mediation unless excused by the court or tri-

bunal).   

https://public.courts.alaska.gov/web/rules/docs/civ.pdf
http://www.kscourts.org/rules/district_rules/rule%20116.pdf
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II. How can local counsel effectively limit the scope of the duties undertaken? 

A. If lead counsel indicates that you are being hired only for a limited pur-

pose – for instance, to prepare a local counsel opinion in a real estate mat-

ter, or to review pleadings that lead counsel is going to prepare, in order to 

confirm they comply with local rules – how should you proceed? 

B. Model Rule 1.2(c) provides that “a lawyer may limit the scope of the rep-

resentation if the limitation is reasonable under the circumstances and the 

client gives informed consent.”  

1. Comment [6] explains that “The scope of services to be provided 

by a lawyer may be limited by agreement with the client or by the 

terms under which the lawyer's services are made available to the 

client.” 

C. In 2015, the Professional Ethics Committee of the Association of the Bar 

of New York City issued its Formal Opinion 2015-4, “Duties of Local 

Counsel.”  The Committee analyzed the issue under New York Rule of 

Professional Conduct 1.2(c), which partially tracks the Model Rule.   

1. The Committee concluded:  

a. Lawyers who act as “local counsel” are subject to the same 

ethical rules as all lawyers.  

b. Lawyers retained as local counsel may circumscribe their 

roles by entering into an agreement to limit the scope of 

representation, provided the agreement complies with New 

York’s Rule 1.2(c).  

c. “It is the attorney’s obligation to communicate to the client 

any limits on the scope of the representation, rather than to 

rely on undefined terms, such as ‘local counsel.’” 

2. The Committee noted that limited scope services make sense in 

many local counsel contexts – for instance when the purpose is “to 

allow the client to have the attorney of his choice provide the bulk 

of the legal services, even though that attorney is not admitted in 

the relevant jurisdiction. In those circumstances, requiring local 

counsel to duplicate the role of lead counsel would subject the cli-

ent to unwanted costs and create unnecessary confusion about liti-

gation strategy.” 

3.  The Committee emphasized the role of the engagement letter:  “A 

written agreement that clearly limits the role of local counsel can 

benefit all parties by managing expectations, avoiding misunder-

standings about the scope of the lawyer’s responsibilities, minimiz-

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer/comment_on_rule_1_2/
https://www2.nycbar.org/pdf/report/uploads/20072917-FormalOpinion2015-4DutiesofLocalCounsel.pdf
http://www.nysba.org/WorkArea/DownloadAsset.aspx?id=50671
http://www.nysba.org/WorkArea/DownloadAsset.aspx?id=50671
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ing disputes over the allocation of responsibility between lead 

counsel and local counsel, and managing costs.” 

4. Who bears the burden of the required communication?  The Com-

mittee opined that while the client must give informed consent, ei-

ther local counsel or lead counsel may obtain it.  And, while “an 

independent written retainer agreement with the client setting forth 

the responsibilities that local counsel will handle” is preferable, the 

Committee recognized that lead counsel is often an intermediary, 

and that local counsel’s communication with the client may be lim-

ited.  Therefore, the Committee said, “we believe a written agree-

ment between local counsel and lead counsel may fulfill the re-

quirements of Rules 1.2(c) … provided lead counsel obtains the 

client’s informed consent to that agreement.” 

5. Unlike the analogous Model Rule, Rule 1.2(c) of the New York 

Rules of Professional Conduct also requires that “where necessary 

notice [of the limited scope engagement] is provided to the tribunal 

and/or opposing counsel.”  The Committee opined that local coun-

sel has responsibility for providing such notice. 

D. Some best practices to minimize risk when you are engaged as  

local counsel: 

1. Clearly delineate lead counsel’s expectations.  What exactly are 

you expected to do as local counsel?  

2. Know the local rules – both federal and state – that may impose 

duties on local counsel. 

3. Recognize who the client is.  Hint:  It’s not lead counsel. 

4. If possible, enter into a separate written retention agreement with 

the actual client that describes your role in detail.  If circumstances 

are such that you do not have direct contact with the actual client, 

ensure that your role is accurately outlined in lead counsel’s en-

gagement letter with the client.  Take opportunities to memorialize 

the scope of your role in direct communications with lead counsel. 

5. Avoid “mission creep.”  Reassess your role and duties periodically 

to make sure that they match up with your undertakings.   

III. Local counsel and their role in multi-jurisdictional practice 

A. Model Rule 5.5 (“Unauthorized Practice of Law; Multi-Jurisdictional 

Practice of Law) was adopted by the ABA in its current form in 2003.  

Model Rule 5.5(c)(1) provides a “safe harbor” for an out-of-state lawyer 

not admitted in a jurisdiction to provide services in that jurisdiction on a 

http://www.nysba.org/WorkArea/DownloadAsset.aspx?id=50671
http://www.nysba.org/WorkArea/DownloadAsset.aspx?id=50671
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_5_5_unauthorized_practice_of_law_multijurisdictional_practice_of_law/
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temporary basis that are “undertaken in association with a lawyer who is 

admitted to practice in this jurisdiction and who actively participates in the 

matter.” 

B. The current version of Model Rule 5.5 has been adopted with variations in 

many (but not all) jurisdictions.  The many variations make it important to 

check the ethics rules and other rules that may applicable in the jurisdic-

tion in which the temporary legal services will be provided. 

1. See ABA Center for Professional Responsibility, “Variations of the 

ABA Model Rules of Professional Conduct – Rule 5.5” (updated 

as of Oct. 18, 2018) (showing all U.S. jurisdictions adoption of and 

variations on Model Rule 5.5). 

2. New York, for instance, has not adopted the current version of 

Model Rule 5.5 as part of its ethics rules, although it has been un-

der consideration.  See Roy D. Simon, Simon’s New York Rules of 

Professional Conduct Annotated 1363, 1363-65 (2015 ed.) (noting 

the numerous jurisdictions that have adopted multijurisdictional 

ethics rules similar to the ABA's amended MR 5.5). 

3. However, New York has made the local counsel safe harbor part of 

its Court of Appeals Rules.  See Rules of the Court of Appeals for 

the Temporary Practice of Law in New York, Part 523.2(a)(3)(i) 

(permitting temporary practice in New York when services are un-

dertaken “in association with a lawyer admitted to practice in this 

State who actively participates in, and assumes joint responsibility 

for, the matter). 

C. While the local counsel safe harbor is arguably the most broadly applica-

ble of the several “safe harbors” that Model Rule 5.5 offers for temporary 

extra-jurisdictional practice, commentators have criticized Rule 5.5 for not 

going far enough, and the local-counsel safe harbor as imposing unwar-

ranted costs and limitations. 

1. See, e.g., James W. Jones, et al., Reforming Lawyer Mobility--

Protecting Turf or Serving Clients?, 30 Geo. J. Legal Ethics 125, 

141 (Winter 2017) (arguing that current rules are “anomalous,” 

impeding client choice and adding expense and administrative bur-

den by  requiring local counsel “in matters where the addition of 

such local lawyers is both unnecessary and unwanted.”;  in bygone 

era, “when most legal matters were in fact ‘local,” the restrictions 

could perhaps be justified; “Today, however, circumstances are 

dramatically different.”). 
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